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MR. JUSTICE CAMPBELL. 


By Hon. Henry B. Brown. 


HE sudden and wholly unexpected 
death of Mr. Justice James V. Camp- 
bell, of the Supreme Court of Michigan, re- 
moves from that bench its oldest member, 
both in years and length of service, and one 
who has contributed as much as any other 
to establish its fame as the leading judicial 
tribunal of the West. 

Judge Campbell was born in Buffalo, N. Y., 
Feb. 25, 1823, and consequently had com- 
pleted his sixty-seventh year. His father 
removed to Detroit when he was but three 
years of age, and from that time until his 
death he was thoroughly identified with the 
history and growth of the State. He was 
admitted to the bar in 1844, was immedi- 
ately taken into one of the leading firms, 
and soon established a successful and lucra- 
tive practice. Upon the reorganization of 
the Supreme Court in 1857,— an act which 
was virtually the creation of a new court,— he 
was, at the early age of thirty-four, elected 
one of its justices, and was by successive 
re-elections continued upon the bench until 
his death. 

He brought to the discharge of his new 
duties a complete equipment of judicial qual- 
ifications, as masterful a knowledge of the 
law as was possible in one of his years, a 
fixed habit of industry, an amiable temper, 
unblemished integrity, an innate love of jus- 
tice, and that delicate appreciation of what 
justice demands, known as the judicial tem- 
perament, which is of more value upon the 
bench than brilliant parts or profound learn- 
ing. He was conservative in his nature, a 
champion of whatever the experience of ages 
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had shown to be safe and wise, and looked 
with distrust upon any change which savored 
of an encroachment upon time-honored prin- 
ciples of justice. 

He loved the common law of England, 
the law as administered by Coke and Mans- 
field and Kenyon. He loved its principles, 
its pleadings, its practice, its juries, its judg- 
ments. He had a tender side even for its 
technicalities, especially when put forward in 
defence of the liberty of the citizen. He 
was a stanch defender of the sanctity of the 
person and domicil, and was never so happy 
in his opinions as when vindicating his im- 
munity from arrest without warrant, and 
his right to atrial according to the ancient 
forms of the law. He was even accused of 
an undue leaning toward the criminal, al- 
though his opinions went no further than to 
insure him fair treatment and the unbiased 
judgment of his peers. Upon these points 
he was inflexible, and in one of his latest 
official utterances (People v. McCord, 76 
Mich. 200), he criticised with unexampled 
severity the unfair methods used in the 
detection of a crime. He had no sym- 
pathy with crime or criminals; his sole 
desire was to see that justice was done 
them. 

He loved the rights of the people secured 
to them by the Constitution, and was quick 
to resent an invasion of its immunities. He 
loved its spirit as well as its letter, — what 
it implied as well as what it expressed. He 
believed that back of all constitutions there 
were immutable principles of justice, which 
legislatures as well as individuals were bound 
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to respect, and that enactments in violation | 


of such principles were void. 

He adhered firmly to the doctrine of local 
self-government. While he was attached to 
the Constitution of the United States and 
acknowledged its supremacy, he was a State- 
rights man in the best sense of the word, 
and jealous of any interference of the Fed- 
eral government, its congress or its courts. 
Indeed he was equally zealous in asserting 


the rights of the State against the general | 


government, the rights of the municipality 
against the State, and the individual against 
them all. In every conflict between a su- 


perior and an inferior power his sympa- | 
| the harmony of his character ; no coarse or 


thies instinctively went out to the weaker 
side. 

His manner upon the bench was the per- 
fection of judicial courtesy. He was a pa- 
tient and attentive listener, deferential even 
to the youngest members of the bar, delib- 
erate in his judgments, but inflexible in his 
opinions. Beneath his placid face and gra- 
cious demeanor lay an iron will, a resolution 
that knew no variableness or shadow of 
turning. But it is not alone as a jurist that 


Judge Campbell was known to the people | 


of his State. He was both a student and a 
teacher He was a discriminating reader of 
the polite literature of the day. He was 
versed in the law of Continental Europe and 
particularly in that of France. He was 
more familiar with the pioneer life of the 
Northwest and with the early history of the 
State of Michigan than any man within its 
borders. Some of the fruits of his re- 
searches he gathered in book form, under 
the modest title of the “Outlines of the 
Political History of Michigan.” He wrote 
with extraordinary ease, and graceful emana- 
tions from his pen occasionally found their 
way to the public prints. He was one of the 











founders of the Law School of the Univer- 
sity, and for twenty-five years lectured to its 
students upon Equity, Criminal Law, and 
Federal Jurisprudence. His lectures were 
replete with learning and beauty of style; 
while his kindly face and benignant smile 
won their way to the hearts of his hearers. 
His private life was a model of purity ; in 
short he was a gentleman in every sense of 
the word, — dignified in bearing, refined in 
language, genial and happy in disposition, 
faithful to his church, generous to charity, 
devoted to his family and friends, and punc- 
tual in the discharge of his pecuniary obli- 
gations. No untoward action ever marred 


unseemly expression ever escaped his lips. 
His walk and conversation were known and 
observed of all men, and to no one was ever 
more applicable the familiar line of Horace: 


‘Integer vite, scelerisque purus.” 


When not engaged in court or in the prepa- 
ration of opinions, his life was largely devoted 
to literary pursuits. He was attached to his 
home, and seemed to take but little interest 
in ordinary social entertainments. He rarely 
left the State even for a summer vacation. 
He was delightfully entertaining and instruc- 
tive in conversation, but appeared rather to 
shun than seek for opportunities of social 
intercourse. 

His death’ seemed rather like the comple- 
tion than the extinguishment of a noble life. 
A domestic bereavement in the loss of his 
wife had preyed upon his vitality as well as 
his spirits. He had aged perceptibly during 
the last year, and when the final summons 
came it found him seated peacefully in his 
chair, already prepared for the last great 
change which sooner or later comes to us 
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N 1839 there was published an extremely 
amusing and interesting book entitled 
“Souvenirs de M. Berryer, Doyen des Avo- 
cats de Paris de 1774 a 1838.” The author, 
M. Berryer, the father of the celebrated ora- 
tor of that name, entered the profession of 
the law in 1774, and continued in active 
practice upwards of sixty years. 

He was the first advocate who conde- 
scended to plead before the revolutionary 
tribunals, and he was concerned more or 
less in almost all the causes of consequence 
which came before them. His reminiscen- 
ces consequently comprise the ancient ré- 
gime, the transition period, and the estab- 
lished order of things ; and they are narrated 
fully and frankly, in clear, easy, familiar 
language, with some of the caution taught 
by experience, but with none of the garrulity 
of age. They have, moreover, a merit which 
few French contemporary memoirs possess, 
— that of authenticity. 

M. Berryer begins his work by describing 
the courts of law as they existed when he 
first entered on his novitiate. At the head 
stood the Parliament of Paris, — an august 
and erudite body, justly venerated for the fear- 
lessness with which, on many trying occa- 
sions, they had refused to register the arbi- 
trary edicts of the Crown. This body was 
divided into chambers, which held their 
sittings in the Palais de Justice, — a building 
which rivalled Westminster Hall in the rich- 
ness and variety of its associations, though 
far inferior in architectural magnificence. 
Around the Parliament of Paris were clus- 
tered a number of inferior jurisdictions, 
closely resembling those of which the an- 
cient judicial system of England, and in- 
deed of every country with feudal institu- 
tions, was made up. There existed provincial 
parliaments and other local tribunals, it is 
true,-—for the administration of justice in 
France was never centralized ; but what 
with appellate and exceptional jurisdiction, 
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the concourse of suitors to the capital was 
immense. A countryman inquired of a 
lawyer whom he saw about to ascend the 
grand staircase of the Palais de Justice with 
his bag of papers, what that great building 
was for. He was told it wasamill. “So I 
see now,” was the reply; “ and I might have 
guessed as much from the asses loaded with 
bags.” 

It is a remarkable circumstance that a 
great majority of the public buildings of 
London are of comparatively recent date, 
those which they replaced having been de- 
stroyed by fire. The same fate has befallen 
the public buildings of Paris ; and M. Berryer 
states that the immense vaulted galleries 
which, from the shops established in them, 
had procured the Temple of Justice the name 
of the Palais Marchand, were swept away by 
a conflagration in 1774. 

He also duly commemorates the Grand 
Chatelet, the seat of sundry metropolitan 
jurisdictions, and relates some curious cir- 
cumstances regarding the ancient debtors’ 
prisons, — the Fort-l’Evéque and the Con- 
ciergerie. 

In the former was confined no less a per- 
son than Maximilian, the reigning Duke of 
Deux Ponts, afterwards King of Bavaria. 
In the latter, M. Berryer tells us, a rich 
Englishman, Lord Mazareen, was detained 
during many years for a large sum due on 
bills of exchange, which, though possessed 
of ample means, he obstinately refused to 
pay, on the ground of his having been 
cheated out of them at play. He lived at 
the rate of more than a hundred thousand 
francs a year, kept open table, and had his 
servants and carriages. 

A second edition of Lord Mazareen ap- 
peared more recently in the person of an 
American, Mr. Swan, who was_ confined 
twenty-two years in Saint-Pelagie. This 
gentleman was in the habit of publishing 
memorials against his detaining creditors, 
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which he invariably commenced by stating 
that he possessed more than five millions 
(francs) in the United States; that it would 
be easy for him to pay twenty times the 
amount of the claim, but that it was unjust, 
and his conscience did not permit him to 
purchase his liberty by a dastardly sacrifice. 
Swan was nearly fifty-two years of age when 
he was arrested ; he was seventy-four at the 
period of his release, which he owed to the 
Revolution of July. He died two months 
afterwards. 

But to return to M. Berryer. After de- 
scribing the mode of becoming an advocate, 
which in those days was much the same as 
at the present day, the author tells the fol- 
lowing anecdotes : — 

“Le Maitre, a celebrated advocate of the 
age preceding, used to amuse himself during 
the vacation by going into the country, in- 
cognito, and pleading causes for the peas- 
antry. On one occasion he made such an 
impression that the provincial magistrate 
told him he did wrong to waste his splendid 
abilities on trifling matters in the provinces. 
‘Go to Paris, you will there find a fitting 
field for them ; you will become the rival of 
the famous Le Maitre.’” 

On another occasion Le Maitre, having 
introduced several Latin quotations with the 
view of embarrassing the judge, provoked a 
curious addition to the judgment. ‘“ We 
fine the advocate a crown for having ad- 
dressed us in a language which we do not 
understand.” 

An advocate, by way of accompaniment 
to his speech, was flourishing about his hand 
in such a manner as to show off a magnifi- 
cent diamond ring. He was young, good- 
looking, and pleading for a lady of quality 
who had demanded a separation from her 
liege lord. The husband, who happened to 
be present, interrupted him in the midst of 
his appeal, and turning to the magistrates, 
said: “ My lords, you will appreciate the 
zeal which M is displaying against me, 
and above all the purity of the grounds on 
which he relies, when you are informed that 





the diamond ring he wears is the very one 
which I placed on my wife’s finger on the 
day of that union she is so anxious to dis- 
solve.” The court, says M. Berryer, rose 
immediately ; the cause was lost, and the 
advocate never had another. What adds to 
the point of the catastrophe is the fact that 
it does not appear that the husband's state- 
ment had the slightest foundation, or that he 
entertained any suspicion of the sort. 

Clever graphic sketches of the leading 
lawyers of the day are given by M. Berryer ; 
but these possess little interest for Ameri- 
can readers, to whom the very names of most 
of them must necessarily be unknown. Some 
specific facts, however, are communicated re- 
garding Gerbier, the Erskine of the French 
bar, when M. Berryer first joined it. 

Gerbier had a fine Roman head, with a 
voice of great compass, and his action was 
peculiarly impressive. He consequently ex- 
celled in passages where a dramatic effect 
was to be produced ; and these may almost 
always be introduced with little risk of fail- 
ure in France. Thus, in his defence of the 
brothers Du Queyssat, tried for a cowardly 
murder, he introduced the chapel of the Pa- 
latinate, in which the sword of one of them, 
a gallant soldier, had been suspended by the 
express command of his general, and de- 
manded if this could be the same sword 
which had been basely turned against the 
murdered man. 

The peroration of his speech for the 
Bishop of Noyon, prosecuted by his own 
chapter, affords another example of his 
style : — 


“Tt once fell to the lot of Constantine the 
Great to receive at his imperial levee several 
deputies from the clergy, who came to denounce 
the shamefully irreligious conduct of the primate, 
their chief. To these virulent accusations, the 
prince, after having listened to them with the 
most conscientious attention, made answer: “ My 
duty and yours are to place no faith in suspicions, 
which the impious may be anxious to raise 
against the sacred character of the primate; so 
that —to suppose an impossibility —if I sur- 
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prised him in the very act of sin, I would cover 
him with my purple! It is now for you, my 
lords, to cover by your decree the sacred per- 
son of the Bishop of Noyon.” 


Gerbier, aware probably of his weak point, 
was wont to get two of the best lawyers to 
discuss the merits of his great causes in his 
presence. He then chose his topics and 
formed his plan, but trusted to the inspira- 
tion of the moment for the language and the 
imagery. That the required aid might be 
constantly at hand, he had always an advo- 
cate or two content to play the part of 
crammers in his cabinet. It was said that 
Gerbier, in a single cause, had received a fee 
of three hundred thousand francs. 

M. Duvaudier—an able advocate, though of 
inferior celebrity, whom the high society of 
Paris received on a footing of equality — had 
an aged client, a woman of quality, who, in 
the intoxication of success at the happy ter- 
mination of a suit, conceived the idea of 
presenting a fee in a novel manner. She 
repaired first to a notary, by whom she 
caused the grant of an annuity of four thou- 
sand francs a year to be prepared ; then to 
a coachmaker’s, where she ordered a hand- 
some carriage ; to a horse-dealer, of whom 
she purchased two superb horses ; lastly, to 
a tailor, who, by a day named, was to make 
complete liveries for coachman, footman, and 
porter. 

On the day chosen by the lady, M. Du- 
vaydier was summoned to the Palais for 
another suit. At its termination he was 
accosted by his servant, attired in livery, 
who informed him that Madame Duvaudier 
had given orders for the carriage to come 
for him. M. Duvaudier, a little surprised at 
the dress of his servant, decided, notwith- 
standing, to follow him, expecting to learn 
the key to this enigma from his wife. On 
reaching the carriage, his surprise increased 
at finding the coachman similarly arrayed. 
The footman, on opening the door, begged, 





in Madame Duvaudier’s name, that he would 
look at a paper which he would find under 
the cushion. This was the deed for the an- 
nuity destined to maintain the equipage. 

Toward the close of 1789 the principal 
tribunals were broken up, and the order of 
advocates was suppressed. New courts were 
established, and suitors were permitted to 
appear by deputy, so that the public gained 
nothing beyond the substitution of a set of 
ignorant adventurers for a body of men dis- 
tinguished by learning and integrity. <A 
small proportion of the ancient bar continued 
the practice of their profession under its new 
titles, and amongst the most conspicuous was 
M. Berryer. 

A remarkable suit was instituted by the 
journeymen carriers against their masters for 
the amount of a certain percentage on their 
wages, retained during many years, as the 
masters alleged, to form a fund in case of 
sickness. The journeymen were represented 
by M. Berryer, who seems to have enter- 
tained no very exalted opinion of the justice 
of their claim. But at the time in question 
it was a crime of the deepest dye to bea 
proprietor or a capitalist. Equal rights re- 
quired unequal judgments ; and Le Roy-Ser- 
maise, a judge of the genuine democratic 
school, decided almost without hesitation for 
the journeymen. 

This worthy was once trying a cause be- 
tween two peasants regarding the property 
in a field. The claimant produced a deed 
which had nothing to do with the question. 
The defendant relied on long possession ex- 
clusively. “‘ How long?” inquired the judge. 
“ Why, citizen president, from father to son, 
eighty or ninety years at least.” “In that 
case, my friend, you ought to be satisfied : 
each in his turn ; it is now your adversary’s.” 
He ordered the claimant to be put into pos- 
session without delay. 

We might go on indefinitely quoting from 
this interesting book, but time and space 
alike forbid any further extracts. 
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BOOKSELLER CARLILE’S IMAGES. 


| One is indictable for nuisance in making his shop-windows so amusing as to draw a crowid, to the 
obstruction of the public way. Rex v. Carlile, 6 Carr. & Payne, 636.) 


” Fleet Street, London, many years ago, 

A merry wight contrived a curious show. 
He kept a book-shop; sceptical and cynic, 
Carlile his honorable patronymic. 
Three images he set in windows wide, 
To draw the public from the way aside. 
One was a bishop of the established church ; — 
With sign of “Spiritual Broker” he did smirch 
The cleric figure with its shovel hat, 
Its black silk apron, gaiters, and all that. 
Then in a neighboring place did he expose 
A dummy man in ordinary clothes, 
And “ Temporal Broker” he did label him. 
And then, in jest satirical and grim, 
He added, with the bishop arm in arm, 
The figure of the author of all harm, 
Upon the model orthodox contrived, 
With pitchfork, horns, and hoofs and tail supplied; 
But who was leading —or to church or — well, 
The other way —the tradesman did not tell. 
This show attracted quick a gaping crowd 
Of idle, curious people, who with loud, 
Profane, and silly comments stood and jeered, — 
Such ones as neither God nor mortal feared; 
Pickpockets, drunkards, courtesans and bruisers, 
Workmen on spree, and wild, freebooting cruisers, 
Made up a struggling mass, which all day long 
Forced others in the carriage-way to throng. 
The cops could hardly make the crowd move on; 
And when they did, another had begun, 
And crack of locust club and broken pate, 
And shrieks and oaths were heard from morn till late. 
At length complaints came in so thick and fast, 
The matter could no more be overpast ; 
So Rex obtained for formidable surprise a 
Prolix indictment for the advertiser, 
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For that the king’s good subjects he affrayed, 
And travel on the king’s highway delayed. 
The crowd’s bad character was clearly proved, 
And it was shown that purses were removed 
From owners’ pockets and were not returned ; 
A neighboring tavern-keeper swore he burned 
His candles all the livelong foggy day, 
Because the crowd obscured his “airy” way; 
A tradesman by his oath did clearly show 
The crowd was of the ‘lowest of the low,” — 
So low, in fact, that as his shop was nigh ’em, 


They lowered his receipts three pound Jer diem. 


Carlile, of ancient adages defiant, 
Though his own lawyer, had no fool for client, 
And on the trial made a cunning speech 


Whose merits skilful counsel scarce could reach. 


He said the law should never stop 
One’s drawing custom to his shop; 
When rentals are so high in Fleet, 
One must contrive’ to make ends meet; 
This concourse was not near so great 
As when the king proceeds in state 
To theatre or parliament, 

Or judges to the Hall are sent ; 

If he was wrong, much more was Gray, 
Who with his coaches stops the way ; 
The images on Dunstan’s church, 
Which strike the quarters from their perch, 
And call together such a crowd, 

Were ever unrestrained allowed; 

So the Lord Mayor’s civic show 

Is suffered through the streets to go, 

And bear along the effigies 

Of Gog and Magog, giant size; 

And ne’er forbid was Bartly Fair, 

Though noise and rioting reigned there ; 
So Very, the confectioner, 

Had handsome daughter, and set her 
In window, filling Regent Street 

With folk who flocked his wares to eat. 
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His images did indicate 

The Church supported by the rate, 

Imposed by broker of the State. 

We may be sure the prisoner’s head was level, 
For he had naught to say about the Devil. 
But old Judge Park, unmoved by this display 
Of wit and tact, merely vouchsafed to say: 

I think, as do my learned brothers, 

One nuisance does not sanction others ; 

Lord Mayor’s Day is once a year, 

And not three months, like this one here; 

The crowds which king and judges throng 

Do not stand still, but move along; 

And Bartly Fair, we are afraid, 

Is more and more a nuisance made. 
(Perhaps his Honor was not then aware 
That this so much derided Bartly Fair 
Had been attended by the wise John Locke, 
And Lady Russell, who at prisoner’s dock 
Took notes for her indicted husband when 
Counsel was not allowed to such poor men.) 
The jury to convict were not unwilling. 

The prisoner was mulcted forty shilling, 
And had to take his naughty figures down; 
So quiet reigned in that part of the town. 

















































Of cases similar the number few is, — 

In Q. B. Div., Regina versus Lewis, 

Where in shop-window comic photograph 

Of statesmen and of bishops raised a laugh; 
And in this country, Fairbanks versus Kerr,' 
Where a street preacher made a lively stir, 
And gathered quite a crowd upon the walk, 
Who broke the flags in strife to hear him talk; 
Then there’s the case of Jacques the melancholy,” 
Who prayed injunction ’gainst the puppet folly 
Of dancing soldier, skeleton and clown, 
Because it drew the curious of the town 

To crowd the street where Wisdom vainly cries, 
And yields the way to things of smaller price. 











t 70 Penn. St. 86; 10 Am. Rep. 664. 2 15 Abb. New Cas., 250. 
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THE SUPREME COURT ROOM. 


THE SUPREME COURT OF CANADA. 


By ROBERT CASSELS. 


N the 8th of April, 1875, the Parliament 

of Canada passed an Act establishing 

the Supreme Court of Canada. On the 17th 
of September following, by proclamation, 


that Act was brought into force as re- | 


spected the appointment of judges, registrar, 
clerks, and servants of the court. 
8th of October following, the judges and 
registrar were appointed, and on the 11th of 
January, 1876, a proclamation issued declar- 
ing that from and after that day the judicial 
functions of the court would take effect and 
be exercised. It was then felt that an- 
32 


On the | 


other and a most important step had been 
taken towards the consolidation of the New 
Dominion. 

At this time Canada was composed of the 
seven Provinces of Ontario, Quebec, Nova 
Scotia, and New Brunswick (the only four 
Provinces originally united under the Brit- 
ish North American Act, 1867), Manitoba 
(carved out of the Northwest and formed 
into a Province in 1870), British Columbia 
(admitted a member of the Federal compact 
on the 16th of May, 1871), and Prince Ed- 
ward Island (admitted on the 26th of June, 
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1873), and of the great territory of the | 


Northwest, but little diminished in size by 


the creation of Manitoba, and then and still | 


subject to the paternal supervision and con- 
trol of the Government and Parliament of 
the Dominion. All the Provinces, except 
Quebec, enjoyed a legal system based upon 
the common law of England. Quebec had 
derived its laws relating to property and civil 
rights from the civil 
law and the old cus- 
tomary law of Paris ; 
but in common with 
the other Provinces 
its criminal and mer- 
cantile codes were 
based upon the law 
of England. In all 
the Provinces there 
existed a _ statutory 
law of a varied and 
diversified character. 
In only two did there 
exist a court of appeal ; 
in all there was an 
appeal to the Privy 
Council in England, 
regulated in Ontario 
and Quebec by pro- 
vincial statute, in the 
other Provinces, with 
the exception of Man- 
itoba, by imperial or- 
ders in council; and 
in Manitoba, there be- 
ing neither statute nor imperial orders in 
council on the subject, the appeal existed by 
virtue of the royal prerogative. 

The judicial system, throughout the Do- 
minion, was and is regulated by the provi- 
sions of the British North America Act, 
1867. That Act requires that all the judges 
of the Superior, District, and County Courts 
of the Provinces, with the exception of the 


judges of the Courts of Probate of New | 


Brunswick and Nova Scotia, shall be ap- 
pointed by the Governor-General. The ten- 
ure is during good 


| 


| 








THE HON. SIR WILLIAM BUELL RICHARDS (deceased). 





| 
| 


behavior, subject to | 


removal by the Governor-General, as re- 
spects the judges of the Superior Courts on 
an address of the Senate and House of Com- 
mons, and as respects the County Court 
Judges on a report of a judge of the Supreme 
Court ot Canada or of a judge of a Superior 
Court of any Province commissioned to in- 
quire into the necessity for such removal. 
The Parliament of Canada votes the salaries 
of all these judges, and 
the Dominion Gov- 
ernment pays them. 
The judges of the Prov- 
inces of Ontario, Que- 
bec, Nova Scotia, and 
New Brunswick are 
taken from the bars of 
the Provinces in which 
they are to administer 
justice. The Crown 
is not limited in the 
same way with respect 
to judges of the other 
Provinces, but of late 
years a similar rule 
with regard to them 
has been adopted. 

The provincial gov- 
ernments appoint and 
pay the police magis- 
trates. To the provin- 
cial legislatures be- 
longs also the exclu- 
sive legislative power 
over the administra- 
tion of justice in the Provinces, including 
the constitution, maintenance, and organi- 
zation of provincial courts, both of civil and 
criminal jurisdiction, and including the pro- 
cedure in civil matters in those courts. 
The Parliament of Canada, on the other 
hand, enjoys legislative control over the 
criminal law, including the procedure in 
criminal matters. 

From the highest to the lowest the judges 
under this system become the servants 
neither of the Dominion nor of the Province 
to the courts of which they are assigned, but 
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servants of the Crown, the fountain of jus- 
tice, sworn to administer the law without 
fear, favor, or partiality to all citizens, to all 
classes, to all sections and divisions of the 
Confederation. It is their duty to inter- 
pret and apply all laws including the sta- 
tutory law, whether of the Imperial Par- 
liament, the Parliament of Canada, or the 
legislatures of the Provinces; and if in 
the performance of 
judicial functions any 
question may arise as 
to the validity of a 
law of the Parliament 
of Canada or of any 
legislature of a Prov- 
ince, if either the Par- 
liament or a legisla- 
ture be shown to have 
overstepped the limits 
fixed by the consti- 
tution as laid down 
in the British North 
America Act, then 
the judge is bound 
to decide such ques- 
tion. As_ Professor 
Dicey points out, in 
his “History of the 
Law of the Constitu- 
tion,” in Canada as in 
the United States the 
judges necessarily be- 
come the interpreters 
of the constitution. 
This being the position of confederation 
and its judiciary, the creation of a Supreme 
Court of Appeal was a necessary comple- 
ment of the system. But it was not thought 
desirable to imitate the example of the 
United States and to create a Federal Court 
of Appeal which should deal only with ques- 
tions arising under federal as distinct from 
provincial laws. Indeed, the terms of the 
provision under which the court was estab- 
lished were construed to mean something 
much wider than this. That provision is as 
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follows: “The Parliament of Canada may, | 


notwithstanding anything in this Act, from 
time to time provide for the constitution, 
maintenance, and organization of a General 
Court of Appeal for Canada, and for the es- 
tablishment of any additional courts for the 
better administration of the laws of Canada.” 
The Supreme Court of Canada lives and 
moves and nas its being in the creative and 
sustaining power contained in this section. 
It was contended, at 
the time of the organi- 
zation of the court, by 
some __ constitutional 
authorities, and eit 
must be admitted with 
much force, that this 
clause did not author- 
ize the constitution 
of a Court of Appeal, 
except for the better 
administration of the 
laws of Canada; that 
is, laws applicable to 
the Dominion at large 
and to the rights and 
relations of Canadians 
as citizens of the Do- 
minion, as_ distin- 
guished from the laws 
applicable only to the 
Provinces and to Cana- 
dians as residents of 
a particular Province. 
But this construction 
was not that which 
was considered by the Parliament of Canada 
the correct one, and the court was instituted 
as a general Court of Appeal for Canada for 
the better administration of all laws in force 
in Canada and with a very wide appellate 
jurisdiction. 

The Supreme Court is composed of six 
judges, two of whom must be appointed 
from the Appellate or Superior Court, or 
the bar of the Province of Quebec. Five 
form a quorum for the hearing of appeals ; 
but any judge promoted from any of the in- 
ferior courts cannot sit in any case he may 
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have heard in the court below, and in such a 
case four make a quorum. All the judges 
who have been present at the hearing need 
not be present at the rendering of judgment. 
Any judge may send his, reasons for judg- 
ment to the Chief-Justice or another judge 
present at the delivery of judgment, to be 
read or announced in open court and then 
to be left with the registrar or reporter of 
the court. The salary 
of the Chief-Justice is 
$8,000 per annum, and 
of each of the puisne 
judges $7,000. There 
has been much discus- 
sion of late in the leg- 
islature and the press 
on the subject gener- 
ally of judges’ salaries, 
which it must be con- 
ceded are far too low, 
and quite out of pro- 
portion to the arduous 
and important duties 
which the judges have 
to perform. As orig- 
inally established, the 
court consisted of two 
judges from Ontario, 
two from Quebec, one 
from New Brunswick, 
and one from Nova 
Scotia. Now changes 
caused by resignation 
or death have resulted 
in the court being composed of three judges 
from Ontario, two from Quebec, and one 
from New Brunswick. 

The judges originally appointed were Sir 
William Buell Richards, Chief-Justice, and 
Judges Ritchie, Strong, J. T. Taschereau, 
Fournier, and Henry; now the personnel of 
the court consists of Sir William Johnston 
Ritchie, Chief-Justice, and Judges Strong, 
Fournier, H. E. Taschereau, Gwynne, and 
Patterson. 

The first Chief-Justice, the Hon. William 
Buell Richards, was, subsequent to his ap- 











pointment, knighted by the Queen for his 
distinguished judicial services. He had 
taken an active part in the politics of Old 
Canada, and had for many years performed 
the most arduous judicial work with entire 
acceptance to the bar and public of his 
native Province. At the time of his ap- 
pointment in 1875 to the Chief-Justiceship 
of the Supreme Court, he was Chief-Justice 
of Ontario, and for 
twenty-two years had 
held various judicial 
positions on the bench 
of that Province, before 
confederation known 
as Upper Canada. 
Born at Brockville in 
Upper Canada on the 
2d May, 1815, he ac- 
quired his - education 
at the Johnstown 
Grammar School and 
the Potsdam Academy, 
New York; studied 
law at Brockville, was 
called tothe barin1837, 
and rapidly rose to 
distinction. In 1848 
he was elected to Par- 
liament, and became 
Attorney-General,suc- 
ceeding the Hon. 
Robert Baldwin. He 
occupied that position 
until June, 1853, when 
he was appointed to the bench as a judge of 
the Court of Common Pleas. In 1863 he 
was made Chief-Justice of that court, and on 
the 12th of November, 1868, was created 
Chief-Justice of Ontario, succeeding Chief- 
Justice Draper, who was appointed Chief- 
Justice of the Court of Error and Appeal of 
the Province. When appointed Chief-Justice 
of the Supreme Court of Canada, it was uni- 
versally acknowledged that no better selec- 
tion could have been made. Unfortunately 
his health prevented him from enjoying any 
extended tenure of that high office, and he 
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felt compelled to resign in 1879, but not be- 
fore the thorough organization of the court 
and many judgments remained to testify to 
his eminent fitness for the duties of his posi- 
tion. He died on the 26th of January, 1880, 
leaving behind him an enviable and distin- 
guished record. 

The hold Sir William Richards had upon 
the confidence of all classes of the commu- 
nity was remarkable. 
Every one spoke of 
and believed in his 
great common-sense ; 
this was his strong 
characteristic, but he 
had also, as a lawyer 
and judge, a thorough 
knowledge of the prin- 
ciples and practice of 
the laws which he ad- 
ministered. To a cas- 
ual observer Sir Wil- 
liam Richards in face 
and figure suggested 
rugged strength. He 
resembled greatly,both 
in characteristics and 
appearance, the late 
Chief-Justice Waite of 
the Supreme Court 
ot the United States. 
It was only on a closer 
acquaintance that the 
symptoms of _ the 
asthmatic troublefrom 
which he so long suffered became apparent. 
His countenance was kindly, open, sensible, 
and thoughtful, most indicative of the quali- 
ties of his mind. He had no enemies and 
very many friends, and few judges have ac- 
quired so entirely the respect and love of their 
fellow-citizens. “ We have in Chief-Justice 
Richards,” said the “Canada Law Journal” 
at the time of his appointment, “a man of 
powerful intellect, taking a wide grasp of a 
subject and looking at it ‘all round,’ so to 
speak, discussing it, not only with reference 
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with reference to its relation to the wants 
and habits of a new country. No judge on 
the bench has shown a more thorough and 
appreciative knowledge of the instincts and 
necessities of Canadian life; and few more 
liberal-minded men or far-seeing minds have 
been called upon to express judicial opinions 
in Canada.” 

Upon the resignation of Chief-Justice 
Richards in 1879, the 
Hon. William John- 
ston Ritchie, who had 
been appointed senior 
puisne judge on the 
organization of the 
court in 1875, was 
made _ Chief-Justice. 
For twenty years prior 
to his appointment he 
had occupied a seat 
on the bench of the 
Province of New 
Brunswick, and for ten 
years was Chief-Jus- 
tice. Thushe brought 
to the Supreme Court 
of Canada a ripened 
judicial experience. 
Born in 1813, he was 
then sixty-two years of 
age, and endowed with 
a splendid physique, 
tall, well built, and 
athletic in frame, his 
energetic manner and 
bearing indicated the great reserve of ner- 
vous power which has assisted a fine mind to 
do its work to the best advantage. Both in 
mind and body he has been well equipped 
by nature and training for the heavy judicial 
labors which have fallen to his lot ; and still 
vigorous and active there is every reason to 
hope that he will be spared for many years 
more of honorable and useful work. 

In 1881 the Chief-Justice received the 
well-deserved honor of knighthood. The 
following reference recently made to him in 


to the abstract law therein involved, but also | one of our journals is strictly accurate. 
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“ Throughout his career, both in public life 
and on the bench, Sir William Ritchie has 
been regarded as a thoroughly conscientious 
and upright gentleman, as well as an emi- 
nent jurist. To a great knowledge of the 
principles of jurisprudence he adds indefati- 
gable industry ; and the amount of research 
and labor which he devotes to the prepara- 
tion of his judgments is astonishing. While 
other judges may occasionally consider it 
sufficient to say that they concur in the 
views of the majority, the Chief-Justice 
seems to make it a rule to go thoroughly 
into the merits of each case, and to give 
lucid and elaborate reasons for his conclu- 
sions. In those instances where appeals 











the Dominion was being mooted, Judge 
Strong by general consent was coupled with 
Chief-Justice Richards as most eminently 
qualified for a seat on the bench of that 
court. The “Canada Law Journal,” writing 
on the subject some time before the appoint- 
ments were made by the Government, after 
discussing the acknowledged fitness of Chief- 
Justice Richards for the position of chief of 
the proposed court, said: ‘‘ With regard to 
his coadjutors in this Province one name 
immediately presents itself, that of Mr. Jus- 
tice Strong. Admittedly a man of great 
talent and learning and a scientific lawyer, 


| he is undoubtedly one of the best civil-law 


| jurists in Canada, and thoroughly familiar 


have been taken from the decision of our | 


Supreme Court to the judicial committee of 


the Privy Council the opinions of the Chief- | 


Justice have almost invariably been con- 
curred in.” 

Sir William Ritchie presides over his 
court with firmness and dignity, and is re- 
markable for the soundness of his legal per- 


ception and the quickness with which he | 
| logical, and expressed in the purest and most 
_ correct English, they are deserving of the 
closest study for their beauty of diction, their 


apprehends the true issue of any case argued 
before him. He detects a fallacy or sophis- 
try in argument with unerring certainty, and 
the most complicated questions when sub- 
mitted to his clear working mind soon as- 
sume their true value and bearing. 

The present senior puisne judge, the Hon. 
Samuel Henry Strong, was also appointed 
to a seat on the Supreme Court bench in 
1875. This brilliant judge was born in 
1825, and in early life was for a time a stu- 
dent in the city in which he now resides and 
fills one of the most important positions in 
the gift of his country. After practising his 
profession for some years in Toronto, where 
he soon became one of the leaders of the 
equity bar, in 1869 he was raised to the 
bench as senior Vice-Chancellor of the Prov- 
ince, at the comparatively early age of forty- 
four. After serving in that capacity for five 
years he was promoted to the Court of Er- 
ror and Appeal of the Province. When the 
creation of a Supreme Court of Appeal for 








with the French language. The great ad- 
vantages of these qualifications in such a 
position are obvious.” And upon his ap- 
pointment the same journal remarked that 
“as a lawyer pure and simple and in intel- 
lectual capacity he has no superior on the 
bench.” 

As might be expected, Judge Strong’s 
judgments are models of judicial style ; clear, 


close reasoning, and profound legal research. 
In appearance Judge Strong is strikingly 
handsome. On any bench he would be re- 
marked for his fine intellectual face and 
judicial bearing: 

The Hon. Telesphore Fournier, the senior 
judge at present on the Supreme Court 
Bench from the Province of Quebec, was 
born on the 5th of August, 1823, at St. 
Frangois, in the County of Montmagny, 


in the Province of Quebec. A _ peculiar 
interest! attaches to him in relation to 
the subject-matter of this article, be- 


cause, while Minister of Justice of the 
Dominion, he introduced into the House of 
Commons the Bill for the establishment of 
the court, and took charge of the measure 
through the various stages of its progress in 
the House, explaining, and when necessary, 
defending its provisions with great clearness 
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and force. 


the best-known jurists in the Province. 


After graduating from the Col- 
lege of Nicolet, Mr. Fournier went through 
the usual course of legal preparation for the 
bar, having the advantage of being a student | 
in the office of the late Judge Caron, one of 
He 


eral Council of the Province. The writer 
can wel] remember that when Mr. Fournier 
was expected to address the Court of Ap- 
peals, the students would attend in num- 
bers to enjoy the great treat afforded by 
listening to his beautiful French and elo- 
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commenced the practice of his profession in 
the historic city of Quebec in the year 1846. 
His success as a lawyer was rapid. In 
1863 he was appointed one of her Majesty’s 
Counsel, and in 1867 was elected Batonnier 
of the bar of the District of Quebec, and 
was subsequently elected to the still more 
honorable position of President of the Gen- 
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quent and learned arguments. At that time 
the tribunals of the Province, always re- 
nowned for judicial talent, were unusually 
strong. With such men on the bench as 
Sir L. H. Lafontaine, Caron, Duval, Aylwin, 
Meredith, Badgeley, Bowen, Vanfellson, and 
Morin, and with such contemporaries of Mr. 
Fournier at the bar as the late Frangois Réal 
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Angers, Dunkin, Drummond, Loranger, 
Andrew Stuart, Okill Stuart, Tessier, Gugy, 
and others ejusdem generis (nearly all in later 
times holding prominent positions on the 
bench), attendance on the courts was a liberal 
education for a student. To say that Mr. 
Fournier could more than hold his own with 
such rivals would seem extravagant praise, if 
it were not literally true. 

Mr. Fournier always took a warm interest 
in the political issues of his Province, and for 
several years, as a joint editor of one of the 
leading journals, promoted the interests of 
the liberal party. In 1870 he was elected to 
represent Bellechase in the House of Com- 
mons of Canada, and in 1871 to represent 
the county of Montmagny in the Legisla- 
ture of the Province of Quebec. The latter 
seat he resigned when dual representation 
was abolished in 1873. In that year, when 
the liberal party came into power, Mr. Four- 
nier, being one of their acknowledged leaders, 
became Minister of Inland Revenue, and in 
1874 Minister of Justice, and still later, in 
1875, Postmaster-General, which position 
he relinquished upon being appointed a 
Judge of the Supreme Court. 

Unlike most of the appointees, Mr. Justice 
Fournier had no previous judicial experience 
to assist him when called to the highest court 
of the Dominion, but he soon showed him- 
self possessed of all the essentials which go 
to make a fine judge. A man of great re- 
served force, equable in temper, invariably 


courteous to all ; a master of legal principles, | 
especially of the system in which he has been | 


trained; reading and speaking English as 
well as his native tongue, and writing it with 
a skill and a charm of style which most Eng- 
lishmen would envy, — he has been a source 
of great strength to the bench, and a worthy 
representative of the Province which has 
produced so many great judges. 

Judge Fournier is ably seconded in sus- 
taining the credit of the Province of Quebec 
by the Hon. Mr. Justice Henri Elzéar Tasche- 
reau. He succeeded his cousin the Hon. 
Mr. Justice Jean Thomas Taschereau, who 

















was, with Judge Fournier, appointed from 
the Province of Quebec in 1875, but who, 
owing to ill-health, was obliged to re- 
sign in 1878, after taking an active share 
in the organization of the court. This 
learned judge, who is still living in a 
well-earned retirement, had for many years 
prior to his appointment to the Supreme 
Court graced the bench of the Province of 
Quebec, and was well known as a judge of 
great attainments. That upon his resigna- 
tion his place on the bench should be filled 
by a near relative, also a judge of decided 
ability and force of character, need not sur- 
prise any one acquainted with the prominent 
part which the distinguished family to which 
Judge Taschereau belongs, fills in the judi- 
cial annals of the Province of Quebec. To 
give a biographical account of the judges of 
the name of Taschereau would necessitate 
writing the history of Canada for nearly two 
hundred years. During that period no less 
than seven members of the family have oc- 
cupied seats on the bench. Judge Tasche- 
reau has therefore a prescriptive hereditary 
right to the judicial qualities which he pos- 
sesses. The name of late years has acquired 
a world-wide fame by the elevation of Car- 
dinal Taschereau to the illustrious position 
of Prince of the Church. The Cardinal is a 
brother of Mr. Justice Jean Thomas Tasche- 
reau, and a first cousin of the subject of the 
present sketch. 

Born on the 7th of October, 1836, Judge 
Taschereau is in the prime of life. After a 
number of years of active practice, he was 
in 1871 appointed a puisne judge of the 
Superior Court of the Province of Quebec, 
from which position he was promoted in 
1878 to the Supreme Court Bench. He is a 
very handsome man, of aristocratic address 
and manners. He thinks, speaks, and 
writes, in both English and French, with 
equal readiness. When speaking English, 
so perfect is his accent and so complete his 
command of that tongue, it is quite impos- 
sible to detect his French origin. And he 
writes English in a vigorous, forcible, clear 




















XUM 





249 





style, his judgments being most frequently 


in that language. Not only is he an able 
jurist but he is also an author of high repute, 


having published several important works, | 


among others a valuable annotated edition 
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Pleas of the Province of Ontario, and had 
here acquired the very highest judicial rep- 
utation. The descendant of an old Irish 
family, born at Castle Knock in the County 
of Dublin in the year 1814, educated at 
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of the Code of Civil Procedure of the Prov- 
ince of Quebec, and also a very useful book 
on the Criminal Law of Canada. 

The Hon. Mr. Justice Gwynne was ap- 
pointed to the Supreme Court upon the 
resignation of Sir William Richards in Jan- 
uary, 1879. For over ten years he had been 


one of the judges of the Court of Common | 


33 





Trinity College, Dublin, in early life he came 
to Upper Canada,and studied law in the office 
of the late Thomas Kirkpatrick of Kingston, 
in his day one of the most prominent lawyers 
of the Province. Possessed of the highest 
culture, a vigorous and well-stored mind, 
and the eloquence and wit for which his 
countrymen have ever been celebrated, Mr. 
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Gwynne rapidly took a foremost place at the 
bar of the Province. Although he has now 
been in active service as judge for over 
twenty years, and has reached an age at 
which he might be considered entitled to 
enjoy a well-earned leisure, his eye has not 
grown dim, nor has his natural force abated. 
With the polished manners of a true Irish 
gentleman of the best school, both in his 
private and public capacity, Judge Gwynne 
is greatly respected and beloved. On the 
bench and in the performance of his judicial 
duties generally, he is a model judge ; and his 
elaborate and keenly analytical judgments 
are evidence of his wonderful industry, acute 
intellect, and extensive and accurate legal 
acquirements. 

The sixth judge appointed to the Supreme 
Court Bench in 1875 was the Hon. William 
Alexander Henry, a member of the bar of 
the Province of Nova Scotia, and for many 
years a leader of one of the political parties 
in that Province, having been three times 
Solicitor-General and once Attorney-Gen- 
eral. While in public life he promoted, with 
all the force at his command, the great na- 
tional event of the consolidation of the Con- 
federation. It was a fitting reward for many 
years of great and most valuable public ser- 
vice when Mr. Henry was selected to occupy 
a seat on the Supreme Court bench, —a 
position which by his talents he adorned for 
thirteen years. 

Mr. Justice Henry died on the 5th of 
May, 1888 ; and on the 27th of October fol- 
lowing, the Hon. Christopher Salmon Pat- 
terson, then and for fourteen years a judge 
of the Court of Appeal of the Province of 
Ontario, was appointed to succeed him. 
Judge Patterson thus brought to the Su- 
preme Court Bench extensive judicial experi- 
ence as well as great attainments. Like 
Mr. Justice Gwynne, he is of Irish parent- 
age, although born in London, England, in 
the year 1823. He was educated at the 
Royal Academical Institute, Belfast, and 
came to Canada in 1845, studied law and 
began the practice of his profession in Onta- 
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rio, then Upper Canada, in 1851. For many 
years prior to his elevation to the bench, in 
1874, Mr. Patterson was looked upon as one 
of the leaders of the bar of the Province. 
An accomplished lawyer, he has made an 
able, upright, and no less accomplished judge. 
He has always inspired the greatest confi- 
dence by his persevering industry, his great 
common-sense, and his sound judgment. The 
public felt that the Supreme Court Bench 
had not suffered any diminution of strength 
when Judge Patterson was appointed. 
Since the statute of 1875 was passed, there 
have been many alterations more or less im- 
portant in the jurisdiction of the court; but 
to trace the subject in detail would be quite 
impossible in an article of this description. 
It may be said generally that an appeal lies 
to the Supreme Court of Canada from the 
Appellate Court, or, where no appellate court 
exists, from the highest court of final resort, 
in any Province. None but final judgments 
are appealable, except in equity cases coming 
from any Province other than the Province 
of Quebec, in which an appeal will lie from 
any judgment, decree, decretal order, or 
order. The cause must originate in a supe- 
rior court of original jurisdiction, or in a 
court having concurrent jurisdiction with a 
superior court of .original jurisdiction ; in 
which latter case the amount in controversy 
must not be under two hundred and fifty 
dollars. This latter provision was made in 
favor of those Provinces which have not the 
advantage of a separate court of appeal, 
and is intended to cover certain county 
court cases and probate cases which may 
come by appeal before the highest court 
Appeals lie also to the court 
in criminal cases, in Dominion controverted 
election cases, in exchequer cases, in cases 
decided by the Maritime Court of Ontario. 
This last court was established by the Parlia- 
ment of Canada in 1877 for the purpose of 
deciding causes arising on any river, lake, 
canal, or inland water in whole or part in the 
Province of Ontario, and with the excep- 
tion of the Exchequer Court was the only 
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federal court created under the provision 
of the British North America Act before 
cited, unless we include, as perhaps ought 
to be done, the court for the trial of contro- 
verted elections for the House of Commons 
of Canada, the Parliament of Canada by 














pointed originally in connection with the 
provincial courts — the duty of administering 
laws passed by the Dominion, although re- 
lating solely, as did the election law, to Do- 
minion matters. This principle would seem 
to extend to the jurisdiction conferred on 
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statute having imposed this duty upon the 
existing provincial judges, thereby creating 
them, as was held by the Judicial Committee 
of the Privy Council, a Dominion Court for 
such purposes. The case referred to deter- 
mined the important principle that the Do- 
minion has a right to impose upon judges of 
Provincial Courts — that is, the judges ap- 





the provincial courts in bankruptcy and in- 
solvency and other matters over which the 
Parliament of Canada has exclusive legisla- 
tive authority. For the Maritime Court of 
Ontario the Dominion has utilized in this 
way the county-court judges in the districts 
bordering on the lakes. 

When a case originates in a Superior 
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Court, no pecuniary limit has been placed | 


on the right of appeal except (1) in cases 
from the Province of Quebec; (2) in cases 


arising out of proceedings taken to wind up 


a bank or an incorporated company; and 
(3) in cases decided by the Exchequer Court 
of Canada. In appeals from the Province of 
Quebec, the matter in controversy must 
amount to the sum or value of $2,000, unless 
such matter, if less 
than that amount, (a) 
involves the question | 
of the validity of an | 
Act of the Parliament | 
of Canada or of a leg- 
islature of a province, 
or an ordinance or act 
of one of the territo- 
ries ; or (b) relates to 
any fee of office, duty, 
rent, revenue, or any j 
sum of money paya- 
ble to her Majesty, or |. 
to any title to lands | 
or tenements, annual 
rents or such-like mat- | 
ters or things where | 
rights in future might | 
be bound. | 
With respect to 
cases coming from the 
Exchequer Court the a ‘ 





some years ago passed a statute fixing a pe- 
cuniary limit of $500 on appeals from that 
Province ; but the Supreme Court has held 
the Act a/tra vires. 

No original jurisdiction was ever vested 
in the Supreme Court of Canada as a court, 
but it is given an advisory jurisdiction in 
matters which may be referred to it by the 
Governor-General in Council, or it may be 
called upon toexamine 
and report upon any 
private bill or petition 
for a private bill pre- 
sented to the Senate 
or House of Commons, 
and referred to the 
court by the Senate or 
the House of Com- 
mons. This is merely 
for the purpose of ob- 
taining the opinion of 
the court for the guid- 
ance of the Govern- 
ment or of either 
House of Parliament. 
The Supreme Court 


| 

{ 

| 

| Judges, however, were 
individually given a 

| concurrent jurisdiction 
with the courts and 

| judges of the several 

| Provinces in matters of 





limit has been placed 
at $500, with similar 
excepting _ clauses ; 
even in the excepted cases, however, the 
appeal being discretionary with a judge of 
the Supreme Court. 

In cases under the Winding-up Act there 
is a pecuniary limit of $2,000. 

With reference to cases from the Province 
of Quebec, the court has decided, since the 
case of Allan v. Pratt (13 Appeal Cases, 
780) was determined by the Judicial Com- 
mittee of the Privy Council, that the judg- 
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ment appealed from is conclusive as to | 


amount when the defendant appeals. 
The legislature of the Province of Ontario 


habeas corpus in crim- 
inal cases. This they 
still retain. By the 
original Act, this jurisdiction extended to 
habeas corpus in cases of extradition. This 
was subsequently altered, and the jurisdiction 
in these cases taken away. The statute, 
moreover, which established the Supreme 
Court, created at the same time a court 
called the Exchequer Court of Canada, to 
deal with revenue cases, and other suits in 
which the Crown in the interest of the Do- 
minion, or its officers, might be concerned ; 
and the judges of the Supreme Court were 
made judges of the Court of Exchequer, 
each judge sitting alone, exercising the juris- 
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diction given to that court. This jurisdiction 
the judges retained until 1886, when a sepa- 
rate judge was appointed for the Exchequer 
Court, which is now presided over by the 
Hon. George Wheelock Burbidge, who for 
five or six years preceding his elevation to 
the bench filled with unusual ability the im- 
portant position of Deputy of the Minister 
of Justice of Canada. 

No writ is required 
for bringing any ap- 





preme Court of Canada. All applications 
for special leave, as well as all other applica- 
tions in appeals which the various statutes 
or rules of practice assign to a judge of the 
Supreme Court of Canada, are made to the 
registrar, who has been given by statute 
and rules all the powers of a judge of the 
court sitting in chambers, except in matters 
of habeas corpus and certiorari, and who 
sits every juridical 
day for the transac- 





peal to the Supreme 
Court. In ordinary 
appeals security to the 
extent of $500 must 
be given by the appel- 
lant within sixty days 
after the judgment it 
is desired to appeal 
from has_ been pro- 
nounced or entered. 
The security may be 
given to the satisfac- 
tion either of a judge 
of the court below or 
a judge of the Su- 
preme Court of Can- 
ada. But if the ap- 
pellant fails to give 
the security within 
the sixty days he must 
apply to a judge of 
the court below for 
an extension of time, 
setting out the special 
circumstances upon which he relies. 

In some cases no security is required ; 
g. criminal appeals and appeals by the 


f=) 
Crown in Exchequer appeals. In election 
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tion of such business. 
Parties dissatisfied 
with his decision may 
appeal judge, 
and thence to the full 
court. 

The practice is sim- 
ple. The appeal is 
upon a case stated by 
the parties, or in the 
event of difference set- 
tled by the court ap- 
pealed from or a judge 
thereof. The case 
sets forth the judg- 
ment objected to, and 
so much of the piead- 
ings, evidence,  affi- 
davits, and documents 
as is necessary to raise 
the question for the 
decision of the court. 
Q. C. REGISTRAR. ‘Tia sn ieee dies 

contain the reasons 
given by the judges of the court below for 
their judgments. After being settled, the case 
is printed in small pica type, in the form of a 


to a 





| pamphlet eleven inches long by eight and a 


appeals the security to be given is only | 


$100, and must be by deposit in the court 
below. In Exchequer appeals by parties 
other than the Crown, the security to be 
given is only $50. In all appeals under the 


Winding-up Act, and in appeals from the | 


Exchequer Court when the amount in dis- 
pute does not exceed $500, special leave 
must be obtained from a judge of the Su- 


| 
| 


half inches wide, and on one side of the page 
only, with each tenth line numbered in the 
margin, and a full index. This is certified 
and transmitted by the clerk of the court 
appealed from to the registrar of the Su- 
preme Court of Canada, and must be filed 


| in that court within thirty days after the se- 


curity has been allowed, and twenty days at 
least before the first day of the session at 
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which the appeal is to be heard. Fifteen 
days before such session each party files a 
factum, or points for argument in appeal, 
printed in the same style as the case; and 
fourteen days before the session the appel- 
lant inscribes the appeal for hearing, — that 
is, requests the registrar to place the appeal 
on the list of appeals for hearing. If the 
appellant has neglected to deposit his factum 
within the prescribed time, the appeal is in- 
scribed for hearing er parte. The Statute 
provides for three sessions of the court 
yearly, beginning respectively on the third 
Tuesday in February, the first Tuesday in 
May, and the fourth Tuesday in October ; 
and the court sits until the business before 
it is disposed of. After the judgment is 
rendered, the solicitors for both parties at- 
tend on a day fixed by previous appointment 
before the registrar, who settles the minutes 
of the order in appeal, and taxes the costs. 
A word or two may be said here on the in- 
teresting subject of costs. The tariff of fees 
is a combination of a detailed and a block 
tariff. The appellant is entitled to a fee of 
$25 on settling the case, a fee in the discre- 
tion of the registrar up to $50 on preparing 
his factum, and a counsel fee on the hearing 
of the appeal may be taxed in the discretion 
of the registrar to $200. There is also a fee 
of $6 for settling the security, and a fee of 
15 cents per folio on printing the case and 
factum. The fees to counsel on the prepa- 
ration of the factum and on the hearing may 
be increased by order of the judge in cham- 
bers. Only in cases of special importance 
is such an increase given. The bill of costs 
on the whole may range from $150 to $500, 
or over; but the average would be, for a re- 
spondent, $250, and for an appellant $350, — 
about one fourth of the costs of an appeal to 
the Privy Council. 

After the final judgment is entergd it is 
transmitted to the proper officer of the court 
of original jurisdiction, to be there enforced 
as if it were a judgment of that court. The 
process of the Supreme Court of Canada 
runs throughout the Dominion, and is tested 





in the name of the Chief-Justice; but writs 
of execution, except to enforce the payment 
of interlocutory costs, have never been issued, 
owing to the provision just mentioned which 
throws upon the court below the duty of see- 
ing to the carrying into effect of the final 
judgment in the cause. 

By the Act it is provided that the judg- 
ment of the Supreme Court shall in all cases 
be final and conclusive, saving any right 
which her Majesty may be graciously pleased 
to exercise by virtue of her royal prerogative. 
The royal prerogative has been not seldom 
exercised. The right of appeal to the Privy 
Council from the provincial courts was left 
untouched by the creation of the Supreme 
Court of Canada, and a party has the alter- 
native right of appealing either to the Su- 
preme Court or the Privy Council. In the 
event of adopting the second alternative his 
appeal, as has been already stated, is regu- 
lated by provisions of a special statute or 
imperial order in council; but an appeal 
from the Supreme Court is entirely in the 
discretion of their lordships of the judicial 
committee, and no definite rule has been 
laid down as to the cases in which this dis- 
cretion will be exercised. In one of the 
earlier appeals brought before their lord- 
ships, they held that leave to appeal would 
be confined to matters involving some im- 
portant question of law or of public inter- 
est, or affecting property of considerable 
amount. In the last case in which this sub- 
ject was dealt with, their lordships held that 
even when these features occur, leave may 
not be granted if the judgment from which 
an appeal is sought appear to be plainly 
right, or at least to be unattended with a 
sufficient doubt to justify the granting of 
leave. The whole question of the right of 
appeal to the Privy Council in England re- 
mains one for careful consideration in the 
near future. While not underrating the 
important advantages to be derived from 
the right to apply to that great tribunal, it 
seems an anomaly that Canadians, who have 
full power of legislating with respect to their 
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property and civil rights, and who have ever 
been justly proud of their judges, should be 


denied the privilege of finally interpreting, | 
| at the extreme westerly end of the Govern- 


through their own judiciary, the laws under 
which they live. In criminal appeals, how- 


mated that in any such case no appeal will 
be entertained. 
The building in which the court meets is 


ment grounds. It is built of the beautiful 





MR. SHERIFF 


ever, the judgment of the Supreme Court 
is final; the right of appeal in such cases, 
even by virtue of the royal prerogative, 
having been taken away by statute. And 
in cases of controverted elections for the 
House of Commons, the court may also be 
considered a final court, the judicial com- 
mittee of the Privy Council having inti- 





SWEETLAND. 


Nepean sandstone, but without architectural 
ornament of any kind, having been originally 
erected for use as government workshops, 
and since altered to suit the temporary re- 
quirements of the judges and the court. 
The accommodation is quite inadequate to 
the needs of the court, with the exception 
of the court-room, which with its arched roof 
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and fittings of natural colored pine and large 
gothic windows is bright and cheerful ; it is 
also easily ventilated and heated, and pos- 
sesses excellent acoustic properties. The 
chairs for the judges are placed on a dais 
raised about three feet from the floor. Be- 
hind the judges the wall is panelled with 
carved and ornamented pine work to a height 
of about ten or twelve feet, the panelling 
being surmounted by the royal coat of arms. 
In front of each judge is a small desk. 
The registrar’s desk is placed immediately 
in front, and below the dais upon which 
the judges sit. There area chairand a table 
to the right of the registrar’s desk for the 
use of the sheriff, and to the left of the re- 
gistrar’s desk are a chair and desk for the 
use of the reporter or assistant reporter. 
On the first day of a session, or when giv- 
ing judgments, the judges are arrayed in 
scarlet cloth gowns with ermine hoods, capes 
trimmed with ermine, broad bands of ermine 
on the sleeves, and a black silk sash round 
the waist. Sometimes the regulation three- 
cornered hat is used, but no wigs are worn. 
On ordinary occasions the judges wear black 
cloth gowns with the ermine hood and er- 
mine-trimmed cape and sleeves. The regis- 
trar and reporter are habited in the official 
costume and silk gown usually worn by her 
Majesty’s Counsel, and the sheriff is also 
dressed in official costume, and carries 
his sword and cocked hat. So far his ser- 
vices have never been required for other 
purposes than those of ornament, his mere 
presence being sufficient to enforce order in 
the court. By statute the sheriffs of the 
respective counties or divisions into which 
any province is divided, although provincial 
officers, are made er officio officers of the 
Supreme Court, and perform the duties and 
functions of sheriffs in connection with the 
court; but the sheriff of the county of Carle- 
ton, the judicial division in which the Su- 
preme Court sits, is the only one who 
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personally attends all the sittings of the 
court, in his official capacity. 

The proceedings in court are dignified and 
formal. On one occasion their decorum was 
much upset by a well-known Canadian states- 
man calling out “ Hear! hear!” Holding 
a brief in an important case, he had be- 
come greatly interested in the eloquence 
of his associated counsel, and forgot his 
whereabouts and the solemnity of his sur- 
roundings. Counsel must be robed. They 
occupy benches immediately in front of the 
registrar's desk, the Queen’s counsel sitting 
in the front row, a short brass rod between 
this row and the seats behind indicating the 
superior advantages enjoyed by virtue of 
this office. Counsel come from all parts of 
the Dominion,— from the Atlantic coast, from 
the Pacific coast, and from the north. Once 
an application was made by a celebrated 
counsel living in one of the States to the 
south, for leave to act as counsel in an ap- 
peal before the court, but the court felt 
obliged to refuse the permission sought. No 
more than two counsel can be heard on 
either side, and one counsel in reply. A 
party cannot appear both in person and by 
counsel, and if foolish enough to argue his 
own cause, even if successful cannot tax a 
counsel fee. Counsel are not limited as to 
time, and the court listens with the greatest 
patience and courtesy. 

During the first eleven years of its exist- 
ence the Supreme Court of the United 
States disposed of one hundred cases. The 
Supreme Court of Canada, since its organi- 
zation, has determined about a thousand 
cases, many involving important questions 
of constitutional law; and its business has 
been steadily increasing. It has already a 
record of which it may be justly proud; and 
constituted as it is, this great court is well 
qualified to continue to do its share in pro- 
moting the development of the national life 
of the Dominion.! 


1 The illustrations in this article are from photographs taken by Mr. Topley, of Ottawa. 
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SHORT STUDIES IN THE EARLY COMMON LAW. 


By Pror. WiLtLt1am G. HAMMOND. 


I, PREFATORY. 


HEN the writer first took an interest 

in the study of early English law, it 
was hardly safe for a practising lawyer to 
own that he spent much time on authorities 
older than Blackstone. To acknowledge the 
reading of the Year Books would stamp him 
as recreant to the real work of the profession, 
and amusing himself only with its obsolete 
and therefore useless parts. The legal peri- 
odicals of that day had no place for the re- 
sults of such vagaries. Even if the “ Green 
Bag” had then existed, with the same noble 
prospectus as now, admission would have 
been difficult. That half of its broad double 
portals marked “ useless” might have swung 
open at once; but the other, intended only 
for the “entertaining,” would surely have 
“ grated hoarse thunder ”’ first, lest its read- 


ers should do so afterward ! 
In the years since that remote pe- 


riod there has been a great change. Many 
of the best minds of the profession are oc- 
cupied in studying the history of the Com- 
mon Law. Those who have done so most 
thoroughly, know best its practical value. 
Its literature has largely increased. Twenty 
years ago the student whose abnormal tastes 
made him inquire for Reeve’s History must 
wait months before a second-hand copy of 
the dingy five volumes could be found on 
the upper shelves; now there are several 
American reprints of it,— unfortunately all 
with Mr. Finlason’s notes. The legal jour- 
nals teem with historical essays of greater 
or less value. Best of all, the manuscript 
treasures of England are becoming accessi- 
ble to us, as in Mr. Maitland’s excellent 
edition of Bracton’s Note Book. Still, in the 
great body of the profession the improve- 








busy lawyer and the inexperienced student 
alike are almost unaffected by it. To all 
arguments in favor of historical study their 
joint answer is that they have no time for 
it. The one has too many conflicting cases 
to master before his next argument in the 
Court of Appeals; the other has too much 
trouble in committing to memory the differ- 
ence between sections 1199 and 1199 a of his 
text-book, and in satisfying himself which 
section the examiners are most likely to fol- 
low. Overtasked as both are with conflicts 
of the day, how cau they waste time on 
opinions held in the Long Quint, 5 Edw. IV. ? 
To such a question it is useless to reply 
with the most elaborate and convincing 
statement of the true value of the historical 
method,— though it were one that would 
have carried conviction to Austin or Thi- 
baut! Only the student who has himself 
tested the value of these studies upon prac- 
tical questions of modern law, and has seen 
how large a portion of these modern dissen- 
sions vanish when the primitive doctrine is 
distinctly stated can answer such objections. 
The dissensions have arisen because some 
judge in the interval has overlooked the prin- 
ciple or made a false application of it. Thus 
he has not changed the law, for his decision 
is not law (1 Bl. Comm. 70), but he has 
started a doubt that would disappear at once 
if his successors went back to the early law. 
Sometimes it is necessary to go back very 
far before the first fallacy is reached ; as in 
“the gift made by the law to the husband 
of the wife’s property,” which will be the 
first illustration. But if a few attempts to 
trace the common law back to its primi- 
tive form are not always convincing, they 
may entertain readers and encourage them 
to follow the same method with more 


ment is less felt than it should be. The | success. 


34 
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II, JUS MARITI. 


The common-law conception of marriage 
and its effects upon the status and rights of 
husband and wife can hardly be better ex- 
pressed than by saying that husband and 
wife are one person, and that the husband is 
that person. The last clause indeed is usu- 
ally added as a witticism, or as a reproach, 
as if it contained a disgraceful refusal of 
rights to the wife; but in early times it was 
differently regarded. The whole phrase is 
almost identical with that by which the 
gravest continental writers describe the re- 
lation in early Germanic law : — 

“In the conception of marriage as an in- 
timate union of life and persor (awnum corpus 
unamque vitam, as Tacitus expresses it, 
Germ. c. 19), it appears as a consociation or 
juridical unity, of which the husband ts the 
legal representative.” (Renaud, Deutsches 
Privatrecht, § 157.) 

If it were correct to say that the law gave 
to the husband the property of the wife 
upon marriage (as has been said very often 
at least from the time of Shelley, J., Y. B. 
26 Hen. VIII. pl. i. fo. 7. See also, 2 Ventris, 
341; 34 Me. 573; 22 N. H. 124, 125; 2 Conn. 
145,556; 7 ib. 426), it would of course imply 
that there was a time when that property was 
not so given, but was vested in the wife, at 
least before marriage. But it would be diff- 
cult to find such a time in history. The far- 
ther back we go in the common law, the less 
rights do we find either wife or maid enjoy- 
ing. In the primitive law they could not 
be said to have any rights at all; for they 
had no “ standing in court,” but were under 
the perpetual mundium of parents and 
friends. The married woman simply ex- 
changed the control of a parent or guardian 
for that of a husband. 

At that time even men had but few of 
that great variety of property rights now 
recognized. Not merely the objects of 
ownership, but the rights thereof were al- 
most unknown. All was summed up in the 
possession, or gewere, and of that woman 








was incapable. The development of prop- 
erty rights did not exclude wives; it sim- 
ply passed them by unnoticed, because they 
were, while covert, of no account in the eyes 
of the law. 

I do not mean that their abstract rights 
were excluded from the process of develop- 
ment. All the forms of property which 
grew up one after another — inheritances, 
remainders, uses, trusts — might be vested 
in femes covert as well as in men; but hav- 
ing no power to act, change, transfer, or 
even resign those rights, their personality 
went for nothing. The Possession and enjoy- 
ment of property, lands, or chattels was in 
the baron. 

This is the key to the entire common- 
law doctrine of married women’s property. 
There was no transfer of the things owned, 
of the objects of property, by the marriage. 
The change was entirely in the personality 
of the owner. The wife at once disappeared 
from the eye of the Jaw under her cover- 
ture ; the baron stood in her place, and rep- 
resented her entirely and conclusively so 
long as the coverture lasted. 

Nor was this an exceptional case or jus 
singulare. The entire doctrine of estates 
shows that rights which we now regard as 
measured by their objects, the land owned, 
were then purely personal qualities. The 
freeholder differed from the serf; not the 
freehold from the copyhold land. Consist- 
ently with this we find that actual possession 
is at once the source and the measure of 
the husband’s rights, (if that word can prop- 
erly be used here,) of his power over the 
wife’s property. Whatever was or came 
into the wife’s possession was 7fso facto in 
the husband’s, and Ze, not she, was regarded 
as the legal possessor. ‘ They were but 
one person, and he was that person.” Just 
so far as she, if single, could affect the 
property by dealing with its possession, or 
transferring that possession to another, he 
during the coverture could do the same in 
the same way. But we must be careful not 
to apply this rule to modern conceptions 
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of property, independent of possession; as 
where the fee simple is in question.! 

Per contra, her abstract rights were un- 
affected by the coverture, — remained hers. 
Until the objects themselves came into pos- 
session, the merger of her personality did 
not change her relation to them. That she 
was entitled to a reversion at some future 
time, that money was due her, that she 
had good title to land in another's seisin, — 
gave the husband no rights, was not affected 
by the coverture.? 


1 The principle that even when the wife owns in 
fee simple, the husband’s right attaches only to the 
freehold, and does not affect in any way the inheri- 
tance, is very often overlooked. Even Professor 
Ames, in his instructive article on the Disseisin of 
Chattels (Harvard Law Review, vol. iii. p. 317, Feb- 
ruary, 1890), says that if a disseised woman skould 
marry the disseisor, the marriage would give the hus- 
band a fee simple in the land, as it certainly would 
an absolute ownership of the chattel. He says so, 
but he will excuse me, I trust, for doubting if he 
ever thought so. 

2 Albrecht, Gewere, § 24, has shown the true na- 
ture of the husband’s right, in Germanic law, in the 
wife’s property, in terms that may be applied almost 
exactly to the English law; and he makes the same 
remark, that it is incorrect to consider the husband’s 
rights as based on a gift to him of the wife’s prop- 
erty even in respect to personalty where he takes 
the entire irrevocable title (p. 265). Albrecht shows 
that this system appears most complete in the Sach- 
senspiegel (Sachs. Landr. i. 31, quoted by Albrecht, 
note 724), while in the Schwabenspiegel it is some- 
what modified (cf. § 146, Lassb.) 

The gewere of the husband attaches to all person- 
alty that comes to his possession — under sine hende 
und in sine gewere, notes 745, 747,—not to that 
which does not; and it is not lost by his death, 
though it is by divorce, when the wife retakes what 
she brought, and loses her morgengade (p. 264, Sachs. 
Landr. iii. 74, in note 748). 

But this is not inconsistent with a continued owner- 
ship of the wife, alike as to land and chattels, under 
or beside the gewere of the husband (pp. 259, 266 e¢ 
seg.) Albrecht argues this in part from the power 
of the wife, even during the husband’s life, to reclaim 
land that he had parted with without her consent; 
and from the power to convey wth her consent 
that is thus implied.— following Eichhorn’s view 
(St. u. R. G., § 451, note @), against Hasse, — assum- 
ing that if she had not this, the vendee of the hus- 
band would get sechte Gewere by expiration of year 





The absolute unity of husband and wife 
at common law is well shown by an early 
rule of pleading quoted F. N. B. 118 F.: 
“A receipt. made by the husband by the 
hands of his wife is his own receipt, and 
the writ and the count shall suppose that 
he himself did receive, etc., without saying 
by the hands of the wife: but it is otherwise 
if a husband receive money of a stranger ; 
then the count shall be that he received by 
the hands of a stranger.” 

And so complete was his representation of 
her that if she had been made an executor, 
and was not yet of age to fulfil the office, 
yet “if married to a man of seventeen years 
of age or more [the age then required of an 
executor], it is then as if herself were of 
that age, and her husband shall have the 
execution of the will.” Godolphin, Orphan’s 
Legacy (1665), 102, citing Office Exec., cap. 
1d, fe. 

If any proof were necessary that there 
was no “gift” to the husband, no transfer 
of rights in the wife’s property, at all in the 
eyes of the law, as a consequence of mar- 
riage, it might be found in the one instance 
of a joint-tenancy held by the woman with 
other parties. 

Any transfer of her interest in such a 
joint-tenancy would sever it, and make the 
transferee a mere tenant-in-common. This 
would be equally true whether it were a gift 
or a sale, — the consideration makes no dif- 
ference. And it would be difficult to find a 
single exception to this rule in the entire 
common law. . 

But when the husband takes, upon mar- 
riage, his wife’s share, he takes it simply as 
joint-tenant, — as his wife held it; and loses 
it if she die, or gains the whole if the other 
party die; while if he himself die before 


and day (p. 267). This is certainly inapplicable to 
our English law, where it is expressly said that she 
could not resist his will while he lived. 

But it seems to me to be implied in the very defi- 
nition of the husband’s power to exercise the wife’s 
rights, as defined by Albrecht, p. 277, and to be 
supported by many rules of the English law. 
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her, she resumes her place as tenant, as she 
could wot do had there been a'transfer and 
re-transfer, 

This may be considered the principle on 
which all questions of the husband’s control 
over the wife’s property may be determined. 
The law makes no transfer of rights upon 
the marriage, but the husband steps at once 
into the possession of the wife, and exer- 
cises all the power she could have done 
while sole. 

This is most clearly illustrated in the old 
cases precisely where it is oftenest and most 
entirely overlooked to-day, in the law of real 
property. The seisin, the freehold, became 
the husband’s at once upon marriage; the 
inheritance, the remainder or reversion, was 
unaffected. The freehold became the hus- 
band’s, and yet the wfe did not lose it ; she 
only lost the administration of it. 

This is very clearly expressed in Y. B. 
Mich. 10 Hen. VI. pl. 38, fo. 11a-12a,—a 
case in which many points of the law of 
baron and feme are clearly brought out ; 
e. g., that the freehold is in the baron for 
the life of the feme (= for coverture) imme- 
diately on the marriage, and yet if the wife 
commit felony and is attainted of it, her 
freehold is “a/e a dieu.” (Chaunt. 11 b.) 

Although the husband is thus said to have 
the freehold of his wife’s lands before the 
birth of an heir, yet it is in a different sense 
from that which he has after the birth, when 
he is tenant by curtesy initiate. 

This is clearly shown by Holt, C. J., in 
Park v. Fifield (Comb. 453; 22 Viner, 500). 
A woman, owner of land by descent, sued 
her tenant for years for cutting down trees. 
Some of them had been cut in her husband’s 
lifetime, and it was held that as he had issue 
and was tenant for life, and intituled to be 
tenant by curtesy (if he had survived her), 
she could have no action (because the tres- 


1 That the husband has nothing in the wife’s 
reversion is conceded. Mich. 8 Hen. VI. pl. 32, 
fo. 13b. 

Upon the wife’s merger in the husband’s person, 
see Mich. 7 Hen. VI. pl. 15, fo. 9, etc. 





pass was to his freehold), but if he had had 
no child the action would survive to the 
wife (having been for an injury to her 
freehold). 

If a man seised in his wife’s right is 
returned on a jury and his wife dies, he may 
be challenged, and so if he be seised fer 
auter vie; his freehold ceases instantly in 
either case. (Co. Litt. 272b.) By the zzter- 
marriage he gaineth a freehold zz his wife's 
right. (Ib. 273b.) 

For this freehold in the wife’s right, he 
must do and receive homage wth her. (2 BI. 
Comm. 126.) But as soon as issue is born 
the husband has a freehold of his own, as 
tenancy by curtesy, and both does and re- 
ceives homage alone, as all authorities say. 
After the wife’s death the tenant by curtesy 
neither does homage nor receives it, because 
he no longer has an estate of inheritance, — 
implying that he had one while his wife 
lived, in her right. (Co. Litt. 67a.) And 
a feoffment in fee after birth of issue and 
before the wife’s death is not a forfeiture, 
but the feoffee shall hold during the life of 
the husband. (Co. Litt. 30a, and reff. in 
margin.) This seems to show, as it were, a 
double right, — of the fee in his wife’s right, 
of the curtesy initiate in his own. The 
reason why no homage was done after the 
wife’s death by tenant in curtesy is given, 
Glan. vii. 18 (R. M. ii. 58). It was that by 
receiving homage from him the lord would 
lose his reversion. This shows again that 
the husband’s holding in his own right was 
quite a different thing from his holding his 
wife’s possession. 

That tenancy by curtesy is the same estate 
of freehold which the husband possesses, 
after the birth of issue, during the wife’s 
life, and not a new estate beginning at the 
wife’s death, is shown by an ancient record 
of 20 Hen. VI., quoted in Co. Litt. 29 b. 

That king, by his letters-patent, recites 
that Richard, Earl of Salisbury, had married 
the daughter of Thomas, former Earl of 
Salisbury, and had issue by her before the 
death of her father, and that both the wife 
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and the issue were still living; and therefore 
(eo pretextu) said Richard has the estate and 
honor of earl of Salisbury, and ought to have 
it for the term of his life 

Littleton (§ 90) is also express that, the 
conditions being fulfilled, the husband does 
homage for the wife's lands because he has 
title by curtesy if he survives the wife. 

The distinction between the husband’s en- 
joyment of the wife’s freehold from marriage 
to the birth of issue, and his own freehold 
thenceforward, is again clearly marked by 
Lord Hale’s rule: — 

“ So nota that till issue the husband can- 
not use the title of his wife’s dignity ; but 
afterward he may. So adjudged by Henry 
VIII. in the case of Wimby, who claimed 
the title of Lord Talboys in right of his 
wife.” (Hale MSS., quoted by Butler, 
note 1 to Co, Litt. 29b.) Butler refers to 
Coll. Claims of Bar. 11, 44, 72, for the par- 
ticulars of Wimby’s case, and shows that 
the husband's right to curtesy in the wife’s 
dignities had since fallen into disuse. 

So, too, it was held that the lord could not 
avow for homage on baron and feme seised 
in jure uxoris [could not distrain for lack of 
such homage?] until birth of issue. The 
birth need not be alleged in the avowry, but 
plaintiff in replevin may reply the want of 
it. (Brooke, Fealtie and Homage, 3, citing 
44 Edw. III. 41.) Before issue born the 
husband shall render fealty only. (Ib. pl. 10, 
citing Register.) 

The husband’s power over the freehold, 
but not over the inheritance, is well shown 
by a case, Y. B. Liber Ass. fo. 222, 38 Edw. 
IIL, pl. 6:— 

Novel disseisin was brought against the 
Dame of Gilden in Dorsetshire. 7Zank. 
pleads for the dame that she was seised of 
the lands until she took husband, one A, 
who leased the land to B for the term of 
A’s life, and afterward granted the reversion 
to the plaintiff. Then A died, B died, the 





dame entered, the plaintiff claiming under 
the grant of the reversion abates in her 
possession and she ousts him, and she de- 
mands judgment whether he ought to have 
the assize. Pers. [for plaintiff]. We protest 
that we knew not that the land was the said 
wife's. right; but say that A leased to B 
for A’s life, saving the reversion to himself 
and his heirs, and then granted the reversion 
to plaintiff and his heirs, by virtue of which 
grant the tenant attorned and then died, and 
after his death we entered, as into our rever- 
sion, and were seised until disseised by you; 
and we pray the assize. Zank. then asks 
judgment on the ground that the dame’s 
right is admitted, and that as B survived 
the husband plaintiff never had the posses- 
sion in the husband’s lifetime, and the grant 
of the reversion could not prevent her lawful 
entry on the husband’s death, so that there 
was no disseisin. And this was the opinion 
of the Court, that the plaintiff was barrable 
of the assize. 

Notice that the husband’s express limita- 
tion of the reversion to himself and his heirs, 
at the time of the lease, and his subsequent 
grant of it, were thus held merely null as to 
the wife. 

The wife’s inheritance was unaffected by 
the marriage so completely that if husband 
and wife sued for waste of the wife’s inher- 
itance, and laid the disinheritance to be of 
both, instead of ad erhcreditationem of the 
wife alone, the brief abated; as was held 
in 1430. (Y. B. Mich. 8 Hen. VI. pl. 19, 
fo. 9.) 

The application of the same principie to 
other forms of property, chattels real and 
things personal of all kinds, in possession 
or in action, need hardly be made at length. 
To point out its bearing on many modern 
conflicts of doctrine would extend this article 
beyond reasonable limits ; and if it awaken 
sufficient interest to be worth doing at all, it 
must be done in another article. 
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THE CIRCUIT COURT FOR THE NEW HAMPSHIRE DISTRICT ONE 
HUNDRED YEARS AGO. 


By WittiamM H. Hackett, Clerk of the 


HE Chief-Justice and five associate 
justices of the Supreme Court of the 
United States were appointed Sept. 26, 
1789. Of the associate justices, Robert 
H. Harrison, of Maryland, resigned, and 
James Iredell, of North Carolina, was ap- 
pointed, Feb. 10, 1790. The court was 
not fully organized till the 3d of April, 
1790, and on the next day Chief-Justice John 
Jay held in New York the first Circuit 
Court. In the same month he commenced 
his first circuit through New England, and 
on the 20th of April came to Portsmouth, 
when the first term of the Circuit Court for 
the District of New Hampshire was held 
in the State House. The citizens of Ports- 
mouth, who had a few months before enter- 
tained President Washington for several 
days, evinced their respect for the new court 
by tendering the Chief-Justice a public entry 
into the town, and on his departure an es- 
cort attended him a considerable distance on 
his journey. The District Court having 
been previously organized, and by law, its 
clerk being the clerk of the Circuit Court, 
the new court had business prepared for its 
consideration. 

The loyal people of New Hampshire do 
not appear to have committed any infraction 
of the Federal laws, as no grand jury was 
summoned, but petit jurors were in attend- 
ance. The first action entered upon the 
docket was a suit .in favor of Christopher 
Gore, of Boston, against Jonathan Warner, 
of Portsmouth. Warner was a prominent 
personage in Portsmouth, and had been one 
of the King’s council until the War of the 
Revolution terminated his office. His wife 
was the granddaughter of Lieut.-Gov. John 
Wentworth. In the right of his wife he 
owned the Warner mansion, one of the finest 
old houses in that old town so noted for its 
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splendid specimens of colonial architecture. 
This house has to-day a lightning-rod put 
up in 1762 under the personal inspection of 
Dr. Benjamin Franklin. The house was 
begun in 1718, and finished in 1723 at an 
expense of £6,000. It has massive walls, 
eighteen inches thick. Much of the brick 
and other material used in its construction 
was brought from Holland. Warner was 
the third largest taxpayer in Portsmouth in 
1770. He owned several slaves, and was 
one of the twenty-nine persons out of all the 
male inhabitants of the town who refused 
to sign the obligation recommended by Con- 
gress March 14, 1776, “ to oppose the hostile 
proceedings of British fleets and armies.” 
However, in 1789 he was ong of the com- 
mittee with John Langdon and other -lead- 
ing citizens to address President Washington 
on his coming to Portsmouth; in fact he was, 
take him for all in all, one of the most respect- 
able citizens of New Hampshire who would 
be likely to be a defendant in a suit at law. 
The action was brought to recover the 
amount of several bills of exchange drawn 
on Messrs. Lane, Son & Fraser, of London, 
the originals of which bear the signature of 
a man who was conscious of his relative im- 
portance. The bills were dated Sept. 21, 
1789, and amounted to 710 pounds sterling. 
The aristocratic defendant was arrested by 
the marshal, and gave bail. He appeared 
in court by counsel, and confessed judgment 
in the sum of $4,236 with costs taxed at 
£1 16s. 6d., on condition that execution 
should not issue against him until August 
20, with which the plaintiff was content. 
Colonel Warner had the honor of being the 
first man in the District of New Hampshire 
against whom was entered a judgment in a 
Federal court ; and this too, at the trifling 
cost of six dollars and twelve and a half cents. 
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Upon the equity docket of the term was 
a suit brought by Perez Morton, of Boston, 
against Woodbury Langdon, a promjnent 
merchant and brother of Gov. John Lang- 
don. Woodbury Langdon built an elegant 
house on the site of the present Rocking- 
ham House, upon the fagade of which is his 
medallion. He was a delegate to Congress, 
and became a judge of one of the courts, 
without any law education. He was disin- 
clined to hold courts, and resigned his judge- 
ship when about to be impeached for neglect 
of judicial duties. During the Revolution- 
ary War he visited England, where his im- 
posing address and great beauty caused him 
to receive marked attention from many of 
the nobility. Such was the respectable de- 
fendant of whom the Boston merchant com- 
plained, in due form of law, that in September, 
1778, in a time of war between the United 
States and the Kingdom of Great Britain, 
he, Morton, with John Carter, John Lang- 
don, Phillips Moore, Archibald Mercer, John 
R. Livingston, Adam Babcock, James Mc- 
Carty, and Woodbury Langdon, purchased 
together a ship called the ‘“‘ Hampden,” for 
the purpose of fitting the same as a privateer 
to cruise on the high-seas to annoy the ene- 
mies of the United States and to capture 
their property, by virtue and under the sanc- 
tion of certain acts, resolves, and ordinances 
of the Congress of the United States and 
the Laws of Nations. That Woodbury 
Langdon was appointed agent to fit out, man, 
and provide the ship, which Langdon did, 
and charged the owners with their respec- 
tive proportions of the cost. Morton owned 
a sixteenth of the ship, and paid his share of 
the outfit ; and Langdon was made agent to 
receive all the prize vessels and captured 
goods and to divide the avails, etc. The 
“Hampden,” it was alleged, in 1778 captured 
from the British a large and valuable French 
ship called “ La Constance,” which our Brit- 
ish friends, the then enemy, had twenty- 
four hours before taken from the French. 
After condemnation in the port of Brest, 
France, the sale of the ship and cargo 








amounted to 200,000 French livres Tournois, 
equal to $37,142, half of which went to the 
master, officers, and crew of the “ Hampden,” 
which Morton asserted Mr. Agent Langdon 
directed to be remitted to Portsmouth and 
did receive, or a sum of $1,142,850, coming in 
the shape of merchandise in 1782, at a time 
when foreign goods were sold at three times 
their sterling or original cost in Europe. 
Morton also bought the interest in the 
“Hampden” of one of his co-owners, and 
called upon Langdon for an account. He 
persevered and applied in a friendly manner 
every year from 1782 to 1789 inclusive, for a 
payment of the sums due him; but Langdon 
refused to pay, and declined to adjust other 
than to offer a hundred pounds for: Mr. 
Morton’s shares of three sixteenths of the 
proceeds of the venture. Morton sought an 
accounting and an answer to certain specific 
inquiries as to the proceeds of the cruise of 
the “Hampden.” The complainant appears 
to have acted as his own lawyer. Langdon 
appeared at the November term by such 
illustrious counsel as Theophilus Bradbury, 
and Theophilus Parsons of Newburyport, who 
filed a demurrer to Morton’s bill in equity, 
which, denying the allegations in the bill, 
maintained that Morton by his own showing 
had a plain, adequate, and complete remedy 
at law for all his injuries and damages sup- 
posed in his bill to have been by him sus- 
tained, and they asked to have the bill 
dismissed with costs. Morton joined issue 
on this demurrer and upon the law question 
raised therein. 

The court sustained the demurrer of Lang- 
don, reserving the question of his costs until 
a succeeding term, when the prevailing de- 
fendant came into court and magnanimously 
relinquished his claim to costs, which at the 
most would be but for a nominal amount. 

The courts in those days were held in the 
court-houses belonging to the county, as the 
Federal government had not then begun to 
build buildings for these purposes. In the 
court-house in Portsmouth the State legisla- 
ture met until 1796. In the second story 
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of this building, constructed with the stately 
magnificence of colonial buildings, was the 
court-room with its elevated bench, its bar 
with its circular table covered with green 
baize, held fast by the round-headed brass 
tacks which the present generation never 
sees. The elevated boxes where sat the dig- 
nified and consequential high sheriff and the 
humble though none the less indispensable 
crier, while the dock was flanked on either 
side with a box in which a deputy of the 
sheriff constantly sat with argus-eyed care 
of the prisoner, showed conclusively to the 
spectators that no guilty man could escape. 
The sessions of the courts in those days were 
great events in the town. Perhaps no better 
illustration of this fact can be had than is 
contained in the following taken from the 
“United States Oracle of the Day,” a news- 
paper published in Portsmouth. In the 
paper of May 24, 1800, appears this, almost 
the only local item, which may be regarded 
as a first-rate notice : — 


“Circuit Court. On Monday last the Circuit 
Court of the United States was opened in this 
town. The Hon. Judge Patterson presided. 
After the jury were empanelled the Judge de- 
livered a most. elegant and appropriate charge. 
The Zaw was laid down in a masterly manner : 
Politics were set in their true light by holding up 
the Jacobins as the disorganizers of our happy 
country, and the only instruments of introduc- 
ing discontent and dissatisfaction among the 
well-meaning part of the Community. e/igion 
& Morality were pleasingly inculcated and en- 
forced as being necessary to good government, 
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good order, and good laws ; for ‘ when the right- 
eous are in authority, the people rejoice.’ 

“ We are sorry we could not prevail upon the 
Hon. Judge to furnish a copy of said charge to 
adorn the pages of the United States Oracle. 

** After the charge was delivered, the Rev. Mr. 
Alden addressed the Throne of Grace in an ex- 
cellent and well-adapted prayer.” 


It may well be supposed that the judge, 
who was Associate Justice William Patter- 
son of New Jersey, could hardly afford to 
concede the request of the New Hampshire 
editor, as doubtless the charge might be 
needed to be thereafter given in other dis- 
tricts by the learned judge, who probably 
spent more time in its preparation than was 
commonly required for matter which adorned 
the pages of Portsmouth papers nearly a 
hundred years ago. 

In the court-room where this charge was 
given and where the courts were held down 
to 1836, Jeremiah Mason was admitted to 
the bar of the Circuit Court in 1798, and 
Daniel Webster in May, 1809. In October, 
1812, Mr. Justice Story here conferred the 
honorable degree of Sergeant-at-Law upon 
Jeremiah Mason and Jeremiah Smith, and 
ordered that they be respected as such by 
the officers of the court, and at the same 
time conferred the degree of Barrister of 
Law upon Daniel Webster and three other 
prominent members of the Federal bar in the 
New Hampshire district. These titular 


honors seem never to have been afterwards 
conferred upon any other counsellors of the 
court. 
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CAUSES CELEBRES. 


XVIII. 
THE CASE OF WILLIAM HARRISON. 


[1660.] 


R. WILLIAM HARRISON in the 
year 1660 was steward to the Lady 
Viscountess Campden, at Campden, in Glou- 
cestershire. He was then an old man, being 
about seventy years of age. On Thursday, 
the 16th of August, he set out from Camp- 
den, where he resided, to walk to Charring- 
ford, a distance of about two miles. The 
purpose of his journey was to receive rents 
for property belonging to Lady Campden. 
That night, as he did not return at his usual 
hour, his wife became uneasy ; and after wait- 
ing until nearly eight o’clock, sent a man- 
servant named John Perry to Charringford 
in search of him. But although they waited 
up for them all that night, nothing was seen 
of either Mr. Harrison or the man-servant. 
Early the next morning, Edward, Mr. 
Harrison’s son, went towards Charringford 
to try to gain tidings of his father. On his 
way there he met Perry returning from 
thence, who informed him that he had been 
to Charringford, but had been unable to find 
his master. They then went on together to 
Ebrington, a village between Charringford 
and Campden. There they were told by one 
Daniel, that Mr. Harrison had called at his 
house the preceding evening, on his way 
from Charringford, but that he did not stay 
there long with him. They then proceeded 
half a mile farther on, to Paxford; but there 
they heard nothing more of Mr. Harrison, 
and therefore determined to return. On 
their way back to Campden, they met a 
person who told them that a hat, band, and 
comb had been picked up in the highway by 
a poor woman. As the woman was then 
gleaning in the neighboring fields, they went 
to her. On the woman producing the articles 
she had discovered, the son at once identified 
them as having been worn by his father when 
35 





he left home to go to Charringford. On fur- 
ther examination, it was found that the hat 
and comb had been cut and hacked about, 
and also that the articles were covered with 
dried blood. At their request the woman 
at once took them to the place where she 
had found the articles. It was on the high- 
way, near a great furze-brake, between Eb- 
rington and Campden. A careful search was 
then made of the spot, for the body of the 
missing man,—it being concluded that he 
had been murdered for the sake of any 
money he might have had with him, — but 
after the most diligent search nothing more 
was found. 

When the news reached Campden, the 
place was so alarmed that men, women, and 
children in multitudes hastened to search the 
surrounding neighborhood for Mr. Harrison’s 
dead body. But the search was made in 
vain. His wifes fears for her husband’s 
safety, which were very great before, were 
now much increased; and as she had sent 
the servant, John Perry, the evening before 
to meet his master, and he had not returned 
all that night, she suspected that he had 
robbed and then murdered him. 

In consequence of these suspicions, on the 
following day Perry was examined before a 
justice of the peace concerning the cause of 
his staying out all night on the evening he 
went to meet his master. The account he 
gave of his behavior was that when his mis- 
tress sent him in the evening, he went down 
Campden Field towards Charringford. On 
his way there he met a man living at Camp- 
den, named William Reed, and spoke to him, 
and told him his errand. He also told him 
that as it was getting late, he was afraid to 
go farther, and would therefore go back and 
return with him. 
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He then accompanied him back to Mr. 
Harrison’s court-gate, where William. Reed 
left him, and he then remained for some 
time standing outside the gate. While he 
was waiting there, a man named Pearce 
passed by. As he knew this person, he 
went with him a little way along the fields, 
and then returned with him to his master’s 
gate, where they parted. As he was ashamed 
to go into the house and tell the servants the 
cause of his return, he went into the hen-roost 
and lay down. Here he remained for about 
an hour, but was unable to sleep. While stay- 
ing here, he heard the clock strike twelve. 
He then determined to go again in search of 
his master. He had gone some way towards 
Charringford, when, a great mist arising, he 
missed his way, and therefore lay down for 
the rest of the night under a hedge. When 
the day broke, he proceeded to Charringford, 
to the house of Edward Plasterer, and in- 
quired for his master. Plasterer told him 
that his master had called on him on the 
afternoon of the previous day, and that he 
had then been paid three-and-twenty pounds 
for rent, but that Mr. Harrison did not stay 
long after he had received the money. He 
then went to inquire of William Curtis, who 
lived near the same place. Here he was told 
that his master had called on Curtis the day 
before, but as Curtis had not been at home 
Mr. Harrison had left without seeing him. 
It being then about five o’clock in the morn- 
‘ing, he retraced his steps towards Campden, 
and on the way back had met his young 
master, as has been previously related. On 
Reed, Pearce, Plasterer, and Curtis being 
examined, they confirmed everything that 
Perry had stated about them. Perry was 
then asked by the justice how it was that 
he was afraid to go in search of his mas- 
ter at nine in the evening, when he was 
bold enough to go at midnight. To this 
he replied that at nine it was dark, but 
that at twelve it was moonlight. He was 
then asked how it was that, on returning 
home twice after he had been sent to meet 
his master, he did not go into the house to 





ask. if he had come back. He answered 
that he knew his master had not come 
home because there was a light in his bed- 
room, which was never to be seen there so 
late when he was at home. Notwithstand- 
ing the plausible manner in which Perry 
accounted for the way in which he had spent 
the night, it was not thought advisable to 
liberate him from custody until further search 
had been made for the body of the missing 
man. He therefore continued in custody for 
about a week, during which time he was 
again examined, but no further information 
could be obtained. 

It having been rumored that during his re- 
straint he had told some who pressed him on 
the subject, that his master had been killed 
by a tinker, and that he had said to others 
that he had been robbed and murdered by 
a gentleman’s servant who had hidden his 
corpse in the bean-rick at Campden, further 
search was made there, but with no result. 
At length Perry declared that if he were 
again examined before the justice, he would 
disclose a secret, which he would tell to no 
one else. On being again brought before 
the justice who had previously examined him, 
he confessed that his master had been mur- 
dered, but he denied having done the deed. 
The justice then told him that if he knew 
that his master had been murdered, he must 
know by whom the deed had been done. 
At last Perry confessed that he did know. 
On being further urged to reveal everything 
he knew about the matter, he declared that 
the murder had been committed by his own 
mother and brother. On hearing this, the 
justice cautioned him to consider well what 
he said ; assuring him at the same time that 
he feared that it was Perry himself who was 
guilty of his master’s murder, and at the 
same time warning him that he ought to be 
careful not to draw more innocent blood on 
his head, for what he had said might cost 
his mother and brother their lives. But the 
prisoner continuing to assert that he spoke 
nothing but the truth, the justice desired 
him to.declare how and where the deed was 
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done. He then confessed that both his 
mother and brother had tempted him, ever 
since he had been in his master’s service, 
to steal for them; reminding him how poor 
they were, and that it was now in his power 
to relieve them by simply giving them notice 
when his master went to collect his rents, 
for they would then waylay and rob him. 
He further said that on the morning of the 
day his master went to Charringford, he went 
on an errand into the town, and in the street 
met with his brother, and that he then told 
him his master was going to collect the rents, 
and that if he waylaid him, he might obtain 
the money. He also said that when his mis- 
tress sent him to seek his master, he met 
his brother at the gate. They then went 
on together a little way, when they parted, 
but soon after again met, and then went 
together until they came to a gate that led 
into Lady Campden’s ground, called the 
“ Conygree.” Through this gate, to those 
who had a key to open it, was the nearest 
way to Mr. Harrison’s house. Perceiving, 
as he thought, some one pass through the 
gate into the grounds, he concluded that it 
must be his master on his way home, for no 
one could enter the grounds without possess- 
ing, as his master did, the key to open the 
gate. But it was then so dark that they 
could not distinguish anything with certainty. 
He then advised his brother to follow his 
master into the grounds, and rob him there, 
while he himself, to give him opportunity, 
would walk about the fields for a time. His 
brother consented to this, and followed his 
master into the grounds. After waiting for 
a time, he went to seek his brother in the 
Conygree. There he discovered his master 
lying on the ground; his brother being on 
him, and his mother standing by. 

On being asked by the justice whether 
his master was then dead, Perry replied that 
he was not, and that after he had reached 
him he heard his master cry, “ Ah, rogues, 
will you kill me?” When he saw what 
they were doing, he asked them not to kill 
his master; but his brother only replied, 
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“Peace, you fool!” and then proceeded to 
strangle his victim. After murdering him, 
his brother took a bag of money from, his 
master’s pocket and flung it to his mother. 
Then he and his brother carried the dead 
body into the garden that adjoined the 
ground. There they consulted what should 
be done with it. At length they agreed to 
throw it into the great sink behind Walling- 
ton’s Mills that adjoined the garden. His 
mother and brother then directed him to go 
up to the court next to the house and listen 
if he could hear any one abroad, while they 
disposed of the body. He also said that 
after that he did not return to them, but 
went through the court-gate that leads to- 
wards the town. There he met with John 
Pearce, with whom he went into the field, 
and afterwards returned with him to his 
master’s gate. From thence he proceeded 
to the hen-roost, where he lay till twelve. 
He then went out, taking with him his 
master’s hat, band, and comb, which he had 
stolen from the body and hidden there. After 
cutting them with his knife, he laid them 
down on the highway where they were 
afterwards found. 

In consequence of this confession, Perry’s 
mother and brother were at once taken into 
custody on the charge of murdering his mas- 
ter. The sink into which it was supposed 
that Mr. Harrison’s dead body had been 
thrown was carefully searched, as well as all 
the ponds in the neighborhood, but nothing 
was discovered. It being supposed that the 
dead body might have been hidden in the 
ruins of Campden House, which had been 
burned during the civil wars, search was also 
made there, but with no result. 

When the mother and brother were con- 
fronted with Perry, they denied all knowledge 
of the murder, and bitterly accused him of 
bearing false witness against them. Perry, 
however, still persisted in his accusation, 
stating that he was willing to die if he had 
not spoken the truth. When a piece of rope 
with a slip-knot at the end, which was found 
in his brother’s pocket, was shown to him, 
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he declared that it was the rope with which 
the murder had been committed. 

In the spring following, when Perry and 
his mother and brother were tried for mur- 
der, they all pleaded not guilty. Perry, when 
his confession was brought forward in evi- 
dence against them, denied its truth, stating 
that he was then mad, and did not know 
what he said. The result of the trial was 
that they were all three found guilty of the 
murder of William Harrison. A few days 
afterwards they were brought to Broadway 
Hill, in sight of Campden House. There 
they were all three executed, strongly deny- 
ing their guilt. 

Now the most remarkable part of the 
history remains to be told. A few years 
after William Harrison himself returned to 
Campden. The account he gave of his ab- 
sence was that as he was passing through 
Ebrington furzes some persons stopped him, 
flung a cloak over his head, fastened his 
Wrists together, and then carried him across 
the country to the sea-coast. When they 
reached Deal, they sold him to a person for 
seven pounds. He was then put on board 
a vessel; there he remained at sea for six 
weeks. From thence he was transferred 
into a Turkish ship. When the vessel 
reached shore, he was sold to an’ aged phy- 
sician at Smyrna, and remained there until 
his master’s death. Then he ran away and 
concealed himself on board a ship, which 
took him to Lisbon. From thence he found 
his way to London. The account thus con- 
cludes: ‘“ Many question the truth of this 
account Mr. Harrison gave of himself, be- 
lieving that he never was out of England. 
That Mr. Harrison was absent from his 
employment for two years is certain; and 
if not carried away, as he affirms, no prob- 
able reason can be given for his absence ; he 
living plentifully and happily in the service 
of that honorable family to whom he had 





been then related above fifty years, with the 
reputation of a just and faithful servant, can- 
not reasonably be thought to have forsaken 
his wife, his children, and his stewardship, 
and leave behind him, as he then did, a con- 
siderable sum of money in the house. We 
cannot, therefore, in charity but believe that 
Mi. Harrison was carried away; but by 
whom and by whose procurement is the 
question. Those who did it he affirms 
never to have seen before. That he was 
spirited —that is, stolen —to be sent to 
the Plantations and there sold a slave, as 
some are said to have been, is noways 
probable, as he was an old and infirm 
man, and taken from the most inland part 
of the country; and if sold, as he appre- 
hends he was, for seven pounds, would not 
recompense the trouble and charge of his 
conveyance to the seaside. Some, therefore, 
have had bad thoughts of his eldest son, not 
knowing whom else to suspect, and believe 
the hopes of his stewardship, which he after- 
wards (by Lord Campden’s favor) enjoyed, 
might induce him to wish his father re- 
moved; and they are the more confirmed in 
this from his misbehavior in it. But, on the 
other side, it is hard to think that the son 
knew of his father’s transportation, and con- 
sequently of these unhappy persons’ inno- 
cency as to the murder of him, and yet could 
prosecute them to the death as he did; and 
when condemned could be the occasion of 
their being conveyed above twenty miles to 
be hanged in chains where he might daily 
see them, and himself stand at the foot of 
the ladder when they were all executed, as 
he likewise did. These considerations, as 
they make it improbable that the son should 
be privy to his father’s transportation, so they 
render the whole matter more dark and mys- 
terious, which we must therefore leave unto 
Him who alone knoweth all things in His 
due time to reveal and bring to light.” 














The Green Bag. 








PUBLISHED MONTHLY, AT $3.00 PER ANNUM. 


SINGLE NUMBERS, 35 CENTS. 





Communications in regard to the contents of the Magazine should be addressed to the Editor, 
HORACE W. FULLER, 15$ Beacon Street, Boston, Mass. 





The Editor will be glad to receive contributions of 
articles of moderate length upon subjects of 
interest to the profession; also anything in the 
way of legal antiquities or curiosities, facetia, 
anecdotes, etc. 


THE GREEN BAG. 


be the present number we commence a series 
of articles which we believe will prove to be 
the most valuable and interesting ever offered to 
the legal profession. We refer of course to the 
sketches of the Supreme Courts (or Courts of 
Final Appeal). Such arrangements have been 
made as enable us to say with confidence that 
we shall be able to include in the series the 
courts of every State in the Union. The articles 
will all be written by able and well-known mem- 
bers of the legal profession, and will be fully 
illustrated. Our July and August numbers will 
contain the New York Courr oF APPEALS, writ 
ten by Irving Browne, Esq. Owing to its length 
and the great number of illustrations, it has been 
found necessary to divide this article into two 
parts. The illustrations will include one large two- 
page group, two single-page groups and twenty- 
three separate portraits of distinguished judges. 
The sketch is written in Mr. Browne’s happiest 
vein, and is undoubtedly the best presentation 
of this distinguished court ever made to the pro- 
fession. Articles are already prepared on the 
Supreme Courts of Maine, New Hampshire, 
Connecticut, Rhode Island, etc., and will appear 
in due course. 
A CORRESPONDENT writes from St. Paul, Minn., 
giving his views on the difference between 
lawyers East and West. 


Editor of the “ Green Bag”: 

The other day while listening to the trial of a case 
in our District Court in St. Paul, the great difference 
between the -English style of conducting their law 
business and our own struck me very forcibly, and 
recalling to mind the statement made by Max O’Rell, 
that there was not a typical American, I appreciated 





its truth. Not only is there not a typical American, 
but there is not a typical American way of transact- 
ing business. Each section varies, and this state- 
ment is as well-exemplified in the law as elsewhere. 

In the Eastern States, while they maintain nothing 
like the pomp of the English courts, they are still, to 
a certain extent, sticklers for the forms of law. This 
is seen as much as elsewhere in the examination of 
witnesses. In the Eastern States generally it is the 
most interesting part of the case; it is here that the 
battles royal are fought, and usually where the cases 
are won or lost. In the Western States, on the con- 
trary, the evidence being largely documentary or 
record evidence, there is, as a rule, but little argu 
ment over the form in which it is taken, although 
very often, and in fact I might say as a rule, the case 
turns upon the admissibility of the evidence. It 
often happens that the attorneys stipulate that if a 
certain instrument is admitted in evidence the case 
shall go no further, unless an appeal is desired. 

I was considerably surprised at first at the differ- 
ence in the manner of conducting legal proceedings 
in St. Paul and in some of our Eastern cities. I ex- 
pected to find in the newer country much more 
ostentation or elaboration of language. In fact, how- 
‘ever, that is not the case. I have heard leading 
questions asked unchallenged, and’ opportunities for 
repartee and retaliation passed unnoticed, such as 
would have delighted an Eastern lawyer’s soul, and 
have furnished him an opportunity for an exhaustive 
argument or a wordy contest for half an hour. 
Again, the manner of argument or summing up of 
the case is very different. In the East it is an op- 
portunity for a display of forensic elocution and ora- 
tory not to be passed over lightly. When an able 
speaker is about to argue a case, half the legal pro- 
fession in the city gather to the court to criticise or 
praise the oration, as it is often truly termed. I have 
heard much true eloquence wasted on jurymen who 
no more appreciated its beauty and force than they 
would appreciate any other true work of art. And 
did we not know that the attorney was speaking fully 
as much for the benefit of the audience behind him 
as for that in front of him, we should be surprised at 
his effort. 

In this part of the West it is different. Here, as 
a rule, the case is argued more upon its merits. An 
argument is not looked upon so much as a work of 
art as a matter of business. All efforts are directed 











270 The Green Bag. 


to the winning of cases; and to attain that end, the 
lawyers use less elaborate periods and more homely 
words, the better to reach the understanding of the 
jury that is trying the case. 

I have not been farther West; but I should ima- 
gine the farther you go the less regard would be 
found manifested for the strict forms and theories 
of the law, but much more grandiloquence in the legal 
arguments. 

The reason for the difference, I think, is that the 
far West is a new country, where, as in all new places, 
more attention is paid to show, and but little to 
substance. 

In the portions of the country fairly represented 
by St. Paul, the newness is worn off, and there is a 
great press of business on account of the organization 
and development made necessary by the rapid settle- 
ment of the country. The law business, especially, 
is thriving and urgent of settlement, partly because 
the law is the arbiter of nearly all of man’s relations 
with his fellow-man, and also partly on account of 
the amount of friction unavoidably produced by the 
rapid amalgamation of such discordant elements. 

In the East the organization is completed; and 
while there is some change constantly being made 
necessary by the activity of the age and country, still 
‘it is small compared to the West, with the exception 
of a few metropolitan cities. There they have more 
time to attend to the elegances of language and 
strict forms of law. A comparison of legal calendars 
of the different sections would illustrate the force of 
my statement more than any words. 

England’s verbosity and formality, although lately 


very much modified, are grounded in history. The, 


people are as they are, because their fathers and 
grandfathers were so. Their terms and formule are 
the same as were used two, three, and in some in- 
stances five hundred years ago. This is a subject 
well worthy of expansion and elaboration; but our 
space cannot expand, and we must leave this pleasant 
occupation for some future time. 

JoHN McKEAN. 


An esteemed “contributor” to the “Green 
Bag” writes from Detroit as follows: 


Editor of the “ Green Bag’’: 

The very excellent portrait and pen-picture of 
Judge Black, in the last issue of the “Green 
Bag,” is a lesson to the bar in all States. It re- 
veals many side-lights of a character that thousands 
admired in life and thousands feared to contend 
with. Such lives are splendid object-lessons for 
young men, and teach us one striking truth, — that 
intensity of belief may become a hardened habit of 
thought, and painful to bear if harbored too long with- 
out relaxing. Asa singular opposite, we shall see a 





most rare and forgiving judge, always great and al- 
ways gentle, described by Judge Brown when he 
gives the likeness of the late Justice Campbell. 
The history of the bar is nearly all biographical. 
It is dense with great characters, and full of wonder- 
ful events. No one attains great rank without de- 
serving it, — without earning it, without struggling 
for it. Of the two men mentioned, one spent a 
life of careful devotion to a single State, and the 
other sailed on a broader sea; yet time will make 
them both immortal. As Black resembled Ryan, 
the great Northwestern peer of Carpenter, whom 
men often speak of; so Campbell resembled Kent, 
whom thousands read of. A contrast of mental and 
physicai natures, a contrast of characters. “The char- 
acter of a people is known by the men they crown.” 
J. W. Donovan. 


LEGAL ANTIQUITIES. 


Ow1nc to a laudable desire to make the study 
of the law more palatable to the public, and to 
entice them to acquire more knowledge of its 
principles and the forms of legal procedure, in 
olden times attractive titles were given to books 
which treated of such dry subjects. Thus, 
about the year 1500, a work was published 
which was likely to arrest the attention of the 
gay gallants of the age. It was written by 
Martial D’Auvergne, and called “ Declarations, 
Proceedings, and Decrees of Love, pronounced 
in the Court and at the Bar of Cupid, in the 
case of different disputes heard before that 
Magistrate.” When opened it proved to be a 
very learned treatise upon law, but applied to 
fictitious and amusing cases, as the following 
headings of some of the “decrees” sufficiently 
indicate : — 

“sth. Process between two lovers wooing the 
same lady. 

“18th. Concerning a kiss taken by force by a 
lover, against which the lady appealed. 

“20th. An action brought by a lover against his 
mistress to compel her to take down a cage contain- 
ing a quail which kept up a continual noise whenever 
it saw him at the door of the lady.” 


Tue following law was passed in Virginia in 
1662 :— 


“Whereas many babbling women slander and 
scandalize their neighbors, for which their poor hus- 
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bands are often involved in chargeable and vexa- 
tious suits and costs in great damages: Be it enacted 
that in actions of slander occasioned by the wife, 
after judgment passed for the damages, the woman 
shall be punished by ducking; and if the slander be 
so enormous as to be adjudged at greater damages 
than five hundred pounds of tobacco, then the woman 
to suffer a ducking for each five hundred pounds of 
tobacco adjudged against her husband if he refuses 
to pay the tobacco.” 





FACETIZ. 


TueE following incident is related as having 
occurred in the judicial career of the late Sidney 
T. Holmes. It happened when the deceased 
was judge of the Madison County (N. Y.) Court. 
A case which had been on trial several days 
was about to be ended. The lawyers had 
finished their arguments, and the judge had 
completed his charge to the jury. He dismissed 
the jurors, telling them to retire and arrive at 
a verdict. The deputy-sheriff who had them in 
charge locked them in a room. It was then late 
at night. Immediately a rap came at the door. 
The persons who were waiting in the court-room 
were breathless, not expecting that a verdict 
would be reached so quickly. The officer opened 
the door, and the foreman spoke a word to 
him. The officer staggered ; then he spoke to 
the judge. 

“There ’s a juror missing, your Honor.” 

“A juror missing?” repeated the court in 
surprise. 

“That is what they tell me, your Honor,” 
replied the officer. 

“Those jurors were left in your charge, sir, 
and you are responsible for them. If there is 
a juror gone, it will be your duty to produce him. 
What right have you to go to sleep while on 
duty? Mr. Officer, produce that man or we will 
have you taken care of.” 

The officer was in a cold sweat; he was 
dumfounded. The people in the room burst 
into a quiet laugh. 

The sleepy officer started. There were no 
lights in the streets of the place, and in order 
to discover his man it was necessary for him to 
carry a lantern. He walked up one street 
and down the other, holding the lantern, in the 
face of every person he met. Finally, an hour 





afterward, hé returned to the court-room and re- 
ported that he could not find the missing juror. 

“ You must find him,” said the court, emphati- 
cally. 

The officer wilted. He did not know what to 
do. ‘Tired and weary from his long search and 
day's work, he was ready to take the conse- 
quences of his dereliction of duty. 

It was finally suggested by the court to go to 
the juror’s home and see if he was not there. 
It was ascertained where he was living, and 
the officer with his lantern started for the place. 
It was three miles from the court-house. 

Two hours later the officer appeared with the 
missing juror. 

“T found him in bed, your Honor, at his 
boarding-house.” 

“What do you mean, sir, by your very 
strange behavior?” asked the court of the 
offender. 

“ Nuthin’, yer Honor. I just went home.” 

“ But how did you come to go home?” 

“ You said I might, yer Honor.” 

‘*T said you might go home?” asked the 
judge in astonishment. 

“Yes, sir, you told us we might retire, and I 
went home and done so.” 

The few people in the court-room joined 
Judge Holmes in a hearty laugh. The juror 
was immediately placed in the jury-room, and 
the next morning a verdict in the case was 
reached. 


AN amusing incident occurred at the Albany 
term of the United States Court, Judge Coxe 
presiding, a few weeks ago. A queer-looking, 
solemn little man had been called by the defence 
to establish an alibi. He had testified that the 
defendant had been at his house during the 
time the offence was committed, and _ that 
others were present also, among them a Mrs. 
Robinson; when the following examination 
ensued : — 

“Was Mrs. Robinson a neighbor of yours ?” 

“Yes.” 

“Ts she here?” 

“ No.” 

“ Do you know where she is ?” 

* Ne,” 

“Ts she dead?” 

“Yes.” 








272 The Green Bag. 





OnE day Dunning (whose exterior graces were 
by no means commensurate with his personal 
vanity) had been cross-examining a young woman 
at considerable length upon the age of a person 
with whom she professed herself well acquainted. 
Finally he asked her, “ How old, now, do you 
take me to be?” and was considerably dum- 
founded by her promptly replying, to the univer- 
sal laughter of a crowded court, “From your 
appearance I should take you to be sixty ; from 
your questions, sixteen.” 


NOTES. 


WHEN Colbert, the great French minister, sent 
for the merchants, and, anxious to promote their 
trade, asked them in what way he could serve 
this purpose, they made the memorable reply, 
“Leave us alone!” ‘The principle which 
prompted this reply is the precise antithesis of 
that which guides many of our modern legislators. 


At the last annual meeting of the Ohio State 
Bar Association, Hon. J. T. Brooks, referring to 
what must be recognized as a growing evil, — the 
miscarriage of justice in criminal matters, — said : 
“ The devices of the profession in criminal prac- 
tice are the scandal of the age. Murder is com- 
mitted in open day for greed, hate, or revenge. 
The astute lawyer pleads emotional insanity, or 
finds justification in the barbaric instincts which 
still linger in the human breast, and the mur- 
derer goes unhung. The constant acquittal of 
criminals, through technical objections to the 
record, and by emotional appeals to the jury, 
are the deepest stain on the profession. A few 
years ago a school-teacher in Chicago, standing 
in his home, in the presence of his wife, in broad 
daylight, was shot dead by a ruffian who bore 
against him a personal grievance, and had come 
to his home for the express purpose of murder- 
ing him. Eminent counsel was retained for the 
defence, and an acquittal secured. It was 
spoken of as a great professional triumph. But 
the assassin should have found a grave beneath 
the gallows, and the lawyer been expelled from the 
bar. <A few years ago the Chief-Justice of Ken- 
tucky was murdered by a man against whom the 
Supreme Court had affirmed a judgment. The 
assassin is free ; but, unfortunately, murder is so 








common there that the fact of his freedom is no 
reproach to the State. But these cases are but 
two in hundreds. Shall a prisoner then be tried 
without counsel? No; but if guilt is certain, let 
the facts and the law be stated, and the accused 
put upon the mercy of the court. The law 
should be vindicated, even at the expense of an 
ancient legal maxim ; and if I can secure that 
dominion of the moral sense for which I con- 
tend, I will risk the lawyer doing justice to his 
client when there is reasonable doubt of his 
guilt. There are omens in the air which indicate 
that the people are not satisfied with certain 
conditions of law, nor with the present course of 
the administration of justice. Most of them may 
be traced to the want of moral purpose and 
patriotic spirit among lawyers. It is well that we 
should heed them.” 


TRIAL by jury does not appear to be restricted 
to the human race ; certainly the feathered tribes 
are acquainted with its forms and ceremonies. 
“ Crow-Courts ” and ‘* Sparrow-Courts ” are in 
some parts almost as well known as those in- 
tended for the arrangement of man’s disputes. 
In the Shetland Islands, according to the au- 
thority of Dr. Edmonson, a regular assembly 
of crows of the hooded species is observed to 
take place at certain intervals. It is composed 
of deputations from different localities. All 
business is abstained from until the convocation 
is complete ; consequently early comers have fre- 
quently to wait a day or two for the arrival of 
the later deputies. A particular hill or field 
suitable for the impending work is selected ; 
and when all the expected members have ar- 
rived, the session commences. ‘The court opens 
in a formal manner, and the criminal or crimi- 
nals are produced at the bar ; but what is his or 
their offence, the human spectator cannot divine. 
The charge is not made individually, nor the 
evidence given by separate witnesses; but a 
general croaking and clamor is collectively 
raised, and judgment delivered apparently by 
the whole court. As soon as the sentence is 
given, the entire assemblage —“ judges, barristers, 
ushers, audience, and all — fall upon the two or 
three prisoners at the bar, and beat them till 
they kill them.” Directly the execution is over, 
the court breaks up, and all its members disperse 
quietly. 
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fiecent Deaths. 


Hon. Amasa J. Parker, of Albany, N. Y., died 
May 13, after a brief illness. He was eighty-three 
years of age, and less than a week before his 
death argued a case in the Court of Appeals. He 
was born in Sharon, Conn., and was a graduate 
of Union College. He was admitted to the bar 
in 1828, and was made Supreme Court judge in 
1844. He was a member of the Twenty-fifth 
Congress, and also a member of the Court of 
Appeals in 1855. In 1856 he was a candidate 
for Governor, but was defeated. At the time of 
his death he was a trustee of Cornell University, 
and president of the trustees of the Albany 
Medical College. 

The “Green Bag” for April of this year con- 
tained an excellent portrait of Judge Parker. 


Hon. ReuseNn R. THRALL, the oldest practis- 
ing attorney in the United States, if not the 
world, died in Rutland, Vt., May 11. He was 
born in Rutland, Nov. 10, 1795. He studied 
law and was admitted to practice at the Rut- 
land County Court in 1819, and had been in 
practice ever since, having cases on the docket 
of the County and Supreme Courts at the time 
of his death. He appeared in court at the 
March term, in 1889, and answered to the call 
of his cases. He was postmaster of Rutland 
from 1822 to 1829, and State Attorney in 1836. 
Mr. Thrall was an old-time Abolitionist, and 
a friend and co-worker with William Lloyd 
Garrison. 

Hon. Sipney A. BEARDSLEY, of Bridgeport, 
Conn., ex-Judge of the Supreme Court of that 
State, died April 24. He was sixty-seven years 
of age, was born in Monroe, Conn., and was a 
graduate of Yale. He went to Bridgeport in 
1850, where he practised law until 1874, when 
he was appointed Superior Court Judge. He 
was appointed to the Supreme Court bench in 
1887. He resigned in 1889, on account of poor 
health. 

Hon. GrorcE W. NESMITH, ex-Judge of the 
Supreme Court, died at Franklin Falls, N. H., 
May 2. He was nearly ninety years old. Mr. 
Nesmith was born in Antrim, Oct. 3, 1800. He 
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graduated at Dartmouth College in 1820, was 
admitted to the bar in 1825, appointed judge 
of the Supreme Judicial Court in 1859, and re- 
mained on the bench until he was retired by 
constitutional limit as to age. Judge Nesmith 
represented Franklin several times in the Legis- 
lature, had been a trustee of Dartmouth College 
since 1858, a trustee of the State Agricultural 
College since 1870, and its president since 1877. 
He was for many years president and a director 
of the Northern Railroad. He was an intimate 
personal friend of Daniel Webster, and an ar- 
dent supporter of the “ great expounder ” during 
his memorable campaign for the Whig presiden- 
tial nomination. 


Hon. HrraM Gray, an eminent judge and 
lawyer, died at his home in Elmira, N. Y., May 
6, aged eighty-nine years. He had held the posi- 
tions of Congressman and justice of the Supreme 
Court, and was one of the five Commissioners of 
Appeal appointed when the new Court of Ap- 
peals was created in 1869. Since 1875 he had 
lived in retirement. 





Hon. E. M. WILson, one of the most promi- 
nent members of the Minneapolis Bar, died at 
Nassau, N. P., on April 10. He was born at 
Morganstown, Va., in 1833, and was the son of 
Edgar C. Wilson, an eminent Virginia lawyer. 
In 1856 he went to Minnesota as U. S. District 
Attorney for that Territory, and took up his per- 
manent residence there. He was a most suc- 
cessful jury-lawyer and a noted case-winner. 
In the celebrated King-Remington case which 
he won for Colonel King, and in which millions 
were involved, his fee was said to have been 
$125,000. 

As a citizen he was alike conspicuous in 
service to the State as United States District 
Attorney, as soldier, member of Congress, Mayor 
of our city, City Attorney, State Senator, mem- 
ber of the Park Board, or in the councils and 
services of party, he was alike the capable ex- 
ponent and the faithful steward of the interests 
intrusted to his care. 

As a man, above all, he was at once an exam- 
ple and a splendid type. Courteous in inter- 
course, upright in conduct, considerate of others, 
no man was his enemy, and all were his 
friends. 
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Hon. THomas DRUMMOND, ex-Judge of the 
“United States Circuit Court, died at Wheaton, 
Ill., May 15. Judge Drummond was a native 
of Maine, and graduated at Bowdoin College in 
1830. He then went to Philadelphia, and studied 
law in the office of William T. Dwight, and was 
there admitted to the bar in March, 1833. He 
removed to Galena, IIl., in 1835, and finally 
settled in Chicago in 1854. In December, 1869, 
he was appointed Judge of ‘the Circuit Court of 
the United States for the Seventh Judicial Dis- 
trict, comprising Illinois, Indiana, and Wisconsin. 
He retired in 1884, at the age of seventy-five. 
Judge Drummond was a keen, profound, and 
honorable jurist, and he leaves behind him a 
flawless record. . 


REVIEWS. 


THE JuRIDICAL ReviEw for April presents a 
very attractive table of contents. The leading 
article is Hon. Edward J. Phelps’s address, de- 
livered at the Centennial Celebration of the Es- 
tablishment of the Supreme Court of the United 
States ; J. G. Bourinot contributes a paper on 
“The Federal Constitution of Canada ;” Jules 
Challamel gives some interesting statistics con- 
cerning “‘ Divorce in France ;” Charles Sweet 
discusses “The Question of Fusion in the 
Legal Profession ;” and A. Wood Renton de- 
scribes “The Work of the West Indian Commis- 
sioners.” ‘The frontispiece is a fine portrait of 
Professor Lorimer, late Professor of Public Law 
in the University of Edinburgh, accompanied by 
a short sketch of his life. 


THE March-April number of the AMERICAN 
Law REVIEW comes as usual filled with useful 
and readable matter. The contents are as fol- 
lows: “ American Law concerning Employer’s 
Liability,” by Hon. John F,. Dillon; ‘Crimes 
against Criminals,” an address delivered by 
Robert G. Ingersoll before the New York State 
Bar Association ; “The True Method of Legal 
Education,” by George H. Smith; “The Pro- 
posed German Civil Code,” by Ernst Freund ; 
“ Codification,” by David Dudley Field ; “A 
Lawyer’s Address to a Lay Audience,” by Henry 





C. Caldwell ; “How the Supreme Court of Ten- 


nessee cleared its Docket,” by J. M. Dickinson. 
The “Notes” are bright and sparkling as ever. 


Tue April number of the Harvarp Law RE- 
viEw begins the fourth year of the existence cf 
this excellent law journal.. ‘The contents are: 
**The Story of Mortgage Law,” by H. W. Chap- 
lin; “ The’ Right of Access and the Right to 
Wharf out to Navigable Waters,” by Alfred E. 
McCordic and Wilson G. Crosby ; “ Defective 
Alimony Decrees in Massachusetts,” by George 
F. Ormsby. 


Jouns Hopkins University Stupies, Eighth 
Series, IV. Spanish Colonization in the South- 
west, by Frank W. Blackmar, Ph. D. 

This is one of the most interesting papers yet 
published in this series. No study has ever been 
more attractive to the student than that of the 
results of the Spanish occupation of the New 
World ; and the story, as told by Mr. Blackmar, 
of the Spanish Colonies in California is fascinat- 
ing in the extreme. 


SCRIBNER’S MaGaZzINE for May contains an 
article of unusual richness in illustration, deal- 
ing with the country about Barbizon, made fa- 
mous by Millet’s pictures. “Barbizon and 
Jean-Francois Millet” is the first of two ar- 
ticles by T. H. Bartlett,— the result of a 
long residence in that country, where he has 
constantly met with members of Millet’s family 
and others who knew him intimately, and has 
had access toa great many of the artist’s un- 
published letters. The groups of eccentric and 
famous artists— Le Dieu and Aligny, Corot, 
Rousseau, and Barye—who preceded Millet in 
Barbizon are sketched, and the art life of the 
place is related from its very beginning, with 
special reference to the personal reminiscences 
and amusing anecdotes which still are told in 
Barbizon about these famous men. The other 
contents are a practical article on home-building 
for men of small incomes ; two short stories of 
striking originality by entirely new writers ; the 
second paper in the useful “ Rights of the Citi- 
zen” series; and a description of Japanese 
theatres by a Japanese author, fully illustrated 
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by Japanese artists, — with other fiction, essays, 
and poems. Among the artists represented in 
this beautiful issue are Carroll Beckwith, Will H. 
Low, Theodore Robinson, Howard Pyle, Harry 
Fenn, and Otto Bacher. Among the authors are 
John Hay, T. J. Nakagawa (late Consul-General 
of Japan in this city), Eugene Schuyler (U. S: 
Consul-General at Cairo), Francis Lynde Stetson, 
and Harold Frederic. 


THe Century for May, the month of Memo- 
rial Day, is made notable by the number and 
variety of articles it contains which concern our 
national life and history. 

Mrs. Edith Robertson Cleveland writes of 
“ Archibald Robertson, and his Portraits of the 
Washingtons.” William Armstrong and Edmond 
Law Rogers contribute two articles on “ Some 
New Washington Relics ;” and these papers are 
supplemented by a short one on “ Original Por- 
traits of Washington,” by Charles Henry Hart. 
All of these articles in the Washington series are 
profusely illustrated. 

The first instalment of Mrs. Amelia Gere 
Mason’s valuable series on “The Women of 
the French Salons” opens in a delightful way, 
and is finely illustrated. Mr. Stillman, in his 
“Italian Old Masters,” writes of Andrea del Ver- 
rocchio, to which: Mr. Cole has added a magnifi- 
cent engraving of a detail from Verrocchio’s 
“The Baptism of Christ.” 

Mr. Jefferson’s Autobiography continues its 
charming course, this month relating his expe- 
riences in Australia; and Mrs. Barr’s “ Friend 
Olivia” grows in interest. 

Articles which will have a wide reading are 
George Kennan’s striking paper on the methods 
of the Russian censors, entitled “ Blacked Out,” 
with which is given a fac-simile of two pages of 
one of Mr. Kennan’s Century articles on Siberia 
erased by the Government censors ; “ Chickens 
for Use and Beauty,” by H. S. Babcock, profusely 
illustrated ; “‘ Two Views of Marie Bashkirtseff,”’ 
with portraits, and pictures by Mary Bashkirtseff ; 
Prof. H. C. Wood’s striking paper on “ A Study 
of Consciousness ;” and’ Major J. W. Powell’s 
valuable contribution on “Institutions for the 
Arid Lands.” 

Other articles of interest are ‘“‘George Wash- 
ington and Memorial Day,” “The New Move- 





ment in Education,” “The Lingering Duello,” 
“ The Churches and the Poor,” in “ Topics of the 
Time.” 





IMPORTANCE and novelty belong to almost all 
the contributions in HARPER’S MaGazineE for May. 
Theodore Child opens the number with “ Some 
Modern French Painters,” stating clearly the dis- 
tinguishing traits of contemporary French artists, 
and with the help of elaborate engravings, giving 
an exposition of the new art influences initiated by 
Corot, Millet, and Courbet. Paul Renouard sup- 
plements the biographical details of the article 
with portraits of MM. Puvis de Chavannes, J.C. 
Cazin, Aimé Morot, Dagnan-Bouveret, and Henri 
Lerolle. Prof. S. H. Butcher, LL.D., of the 
University of Edinburgh, contributes an article 
on “The Evolution of Humor.” Quaint historic 
imaginings are the twenty-six drawings in which 
Howard Pyle makes visible the life of the olden 
time, described by John Austin Stevens in his 
paper on “Old New York Taverns.” William 
Sharp, in an illustrated paper entitled “Through 
Bush and Fern,” describes the contradictions and 
fascinations of the fauna and flora in “ the oldest 
land in the world.” Louise Imogen Guiney gives 
a summary of the lives and works of the “ charm- 
ing old poets ” who wrote “ English Lyrics under 
the First Charles.” Mary E. Wilkins and Aubrey 
De Vere contribute poems ; and there are three 
short stories, — one by Edward Everett Hale, re- 
vealing what a Boston girl can do without an 
escort; another, by S. B. Elliott, having refer- 
ence to business booms in the South; and the 
third, by E. H. Lockwood, making a new depart- 
ure in transferring the scene of “international 
episodes” to Germany. W. D. Howells con- 
cludes his dramatic analysis of a remarkable 
complication in “The Shadow of a Dream.” 
The contents of the Editorial Departments are 
characterized by the same novelty as the body 
of the magazine. 


In the May At antic, Agnes Repplier in 
an article on “ Literary Shibboleths,” makes a 
plea for the people who resemble that “ unfortu- 
nate young woman who for years concealed in 
her bosom the terrible fact that she did not think 
‘John Gilpin’ funny.” It is a plea for an honest 
confession of our real tastes in literature, and a 
warning against being carried away by literary 
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fashions. “Henrik Ibsen: His Early Literary 
‘Career as Poet and Playwright,” is the opening 
article of the number. It shows the formative 
period of Ibsen’s development, without a knowl- 
edge of which one cannot understand his literary 
character or his later career as a dramatic poet. 
Sir Peter Osborne (father of that Dorothy Os- 
borne whose letters to Sir William Temple made 
some stir in the literary world a year or two 
since) is the subject of a picturesque sketch 
of a sturdy old Royalist in‘his island castle. 
Mr. Morton gives us his second paper on “ Some 
Popular Objections to Civil Service Reform.” 
Mrs. Deland’s serial is continued, and Mr. 
James’s “ Tragic Muse”’ is concluded in a manner 
which is more of a conclusion than Mr. James 
usually vouchsafes us; while Dr. Holmes, in 
“ Over the Teacups,” finishes this always enter- 
taining series of papers with some charming lit- 
tle verses called “I Like You, and I Love You.” 
The short stories of the number are the pathetic 
sketch called “ Rudolph,’ and part first of 
“ Rod’s Salvation.” 


BOOK NOTICES. 


THE ComPLeTE DicGEstT: a Digest of all the re- 
ported American Cases and Selected English 
Cases, with Synopses of Statutes of General 
Interest, Reference to Articles and Essays in 
Current Law Periodicals, and to Text-books 
and other matters of value to the profession 
contained in the Official Reports, and various 
other Law Publications, from July, 1889, to 
January, 1890. E. A. JAcos, C. F. WiittaMs, 
PETER KEMPER, Editors, 1889, Part II. 
Digest Publishing Co., New York, 1890. 


There is no digest published so comprehensive in 
its plan as this work; and it is in fact, as its name 
implies, a complete digest of all legal thought, 
whether in the form of judicial decisions, statutes, 
treatises, or articles in magazines. The present vol- 
ume has all the merits of those of the series which 
have preceded it ; it contains a vast amount of matter 
admirably arranged, and is printed in clear, good- 
sized type which is a boon to the lawyer’s wearied 
eyes. This series is so well and favorably known to 
the profession that further words of commendation 
would seem superfluous. It should find a place in 
the library of every lawyer. 





THE Mopern Law or Rali.ways as determined 
by the Courts and Statutes of England and 
the United States. By CHARLEs Fisk BEacu, 
Jr., of the New York Bar. In Two Volumes. 
Bancroft-Whitney Company, San Francisco, 
1890. $6.00 net. 


This work is the latest addition to the “ Practi- 
tioner’s Series” (familiarly known as the “ Pony 
Series”). The author, Mr. Beach, has a well-estab- 
lished reputation as a law-writer, and his name is a 
guaranty that the work is thorough and exhaustive. 
Especial attention has been given to such branches 
of the general law of railways as seem to have been 
lightly or inadequately treated elsewhere. The law 
of Interstate Commerce is fully set forth ; and the law 
of railway finance, including that of railway securities 
and the foreclosure of railway mortgages, is ably pre- 
sented. The work will prove of great value to rail- 
way lawyers throughout the United States. 


A TREATISE ON THE LAW OF RECORD OF TITLE 
OF REAL AND PERSONAL PROPERTY. By Bri- 
TAIN R. Wess. The Gilbert Book Co., St. 
Louis, Mo., 1890. $6.00. 


In preparing this treatise, Mr. Webb has rendered 
the profession, particularly that portion of it known 
as Conveyancers and Real Estate Lawyers, a real 
service. The matter of Registration of Title has 
heretofore been treated only as a branch of the gen- 
eral law of real and personal property, but the sub- 
ject has reached such an importance that it properly 
demands a separate work. From a careful examina 
tion of this volume, we fully agree with the pub- 
lishers’ claim that the treatise is a clear and concise 
presentation of the law on this important and prac- 
tical subject. It is brought down to date, the Stat- 
utes of the various States are carefully given, and the 
notes and references are exhaustive. The book will 
prove valuable not only to Conveyancers and Real 
Estate lawyers, but to the profession generally, anc 
also to Notaries, Commissioners of Deeds, and all 
officers authorized to take acknowledgments. 


THe AMERICAN STATE REporTs. Vol. X. Ban- 
croft-Whitney Company, San Francisco, 1890. 
$4.00 net. 


We have had occasion more than once to speak in 
terms of the highest praise of this admirable series 
of Reports. The present volume is fully up to the 
high standard of its predecessors. The selection of 
cases is most jadicious, and the annotations by Mr. 
Freeman are in themselves a mine of valuable legal 
information. 
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